Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Appeals for 
the Federal Circuit and the United 
States Court of International Trade 


DECEMBER 3, 1986 


This issue contains: 
U.S. Customs Service 
T.D. 86-197 Through 86-202 
U.S. Court of Appeals for the Federal Circuit 
Appeal No. 85-2343 
U.S. Court of International Trade 
Slip Op. 86-111 Through 86-117 
Abstracted Decisions: 
Classification: C86/185 Through C86/190 
Valuation: V86/266 Through V86/267 
Appeal to the CAFC 
Decisions of the CAFC 


THE DEPARTMENT OF THE TREASURY 
U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Office of Logistics Management, Printing and Distribution Branch, 
Washington, D.C. 20229, of any such errors in order that corrections 
may be made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 


Treasury Decisions 


(T.D. 86-197) 


FOREIGN CURRENCIES 


Datty Rates For CountriEs Not ON QUARTERLY LisT 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 1, 1986 $.007394 
October 2, 1986 .007446 
October 3, 1986 .007438 
Israel shekel: 
October 1-3, 1986 N/A 
South Korea won: 
October 1-3, 1986 .001135 
Taiwan N.T. dollar: 
October 1, 1986 .027189 
October 2, 1986 N/A 
October 3, 1986 .027218 


(LIQ-03-01 S:COM CIE) 


Dated: October 3, 1986. 
ANGELA DeGAETANO, 
Chief, 


Customs Information Exchange. 
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(T.D. 86-198) 


FOREIGN CURRENCIES 
Datty Rates FoR CouNTRIES Not ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 6, 1986 $.007482 
October 7-8, 1986 .007449 
October 9, 1986 .007421 
October 10, 1986 .007474 
Israel shekel: 
October 6-10, 1986 N/A 
South Korea won: 
October 6, 1986 .001136 
October 7-10, 1986 .001137 
Taiwan N.T. dollar: 
October 6, 1986 .027233 
October 7, 1986 .027241 
October 8, 1986 .027248 
October 9-10, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: October 10, 1986. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 86-199) 


FOREIGN CURRENCIES 
Dairy Rates For CountRIES Not ON QuaRTERLY LiIsT 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 





U.S. CUSTOMS SERVICE 
October 13, 1986: Holiday. 


Greece drachma: 
October 14, 1986 $.007485 
October 15, 1986 .007499 
October 16, 1986 .007493 
October 17, 1986 .007479 
Israel shekel: 
October 14-17, 1986 N/A 
South Korea won: 
October 14-16, 1986 .001139 
October 17, 1986 .001127 
Taiwan N.T. dollar: 
October 14, 1986 .027270 
October 15, 1986 N/A 
October 16, 1986 .027285 
October 17, 1986 .027293 


(LIQ-03-01 S:COM CIE) 
Dated: October 17, 1986. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-200) 


FOREIGN CURRENCIES 
DaiLy Rates FoR COUNTRIES Not ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 20, 1986 $.007416 
October 21, 1986 .007407 
October 22, 1986 .007427 
October 23, 1986 .007394 
October 24, 1986 .007236 
Israel shekel: 
October 20-24, 1986 N/A 
South Korea won: 
October 20-24, 1986 .001139 
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Taiwan N.T. dollar: 
October 20, 1986 .027300 
October 21, 1986 .027315 
October 22, 1986 .027322 
October 23, 1986 .027330 
October 24, 1986 .027337 


(LIQ-03-01 S:COM CIE) 


Dated: October 24, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-201) 
FOREIGN CURRENCIES 
DatLy Rates ror CouNnTRIES Not ON QUARTERLY List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 


fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 27, 1986 $.007231 
October 28, 1986 .007262 
October 29, 1986 .007257 
October 30, 1986 .007194 
October 31, 1986 .007133 
Israel shekel: 
October 27-31, 1986 N/A 
South Korea won: 
October 27-28, 1986 .001138 
October 29-31, 1986 .001140 
Taiwan N.T. dollar: 
October 27, 1986 .027345 
October 28, 1986 .027352 
October 29, 1986 .027360 
October 30, 1986 .027367 
October 31, 1986 










U.S. CUSTOMS SERVICE 






















(LIQ-03-01 S:COM CIE) 
Dated: October 31, 1986. 
ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-202) 


FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-180 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Japan yen: 
SE i MIE ics cu Pawa nds JdRiwhe veaenec $.006120 


(LIQ-03-01 S:COM CIE) 


Dated: October 31, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 











U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 85-2343) 


UNITED STATES, APPELLANT v. FEDERAL INSURANCE Co. AND CoMETALS, INC., 
APPELLEES 

Barbara M. Epstein, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for appellant. With her on the brief were Richard K. 
Willard, Acting Assistant Attorney General, David M. Cohen, Director and Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office. 

David Serko, Serko, Simon & Abbey, of New York, New York, argued for appellee. 

Appealed from: U.S. Court of International Trade. 

Judge Watson. 


(Appeal No. 85-2343) 


UnrrTep STATES, APPELLANT v. FEDERAL INSURANCE Co. AND COMETALS, INC., 
APPELLEES 


(Decided November 10, 1986) 
Before Markey, Chief Judge, Nizs and Newman, Circuit Judges. 


Nuss, Circuit Judge. 

The United States appeals the judgment of the United States 
Court of International Trade in United States v. Federal Insurance 
Co. and Cometals, Inc., 605 F. Supp. 298 (Ct. Int’] Trade 1985), hold- 
ing that the government is equitably estopped from collecting cer- 
tain import duties from an importer, Cometals, Inc., and its surety, 
Federal Insurance Company. Our jurisdiction over the appeal is 
found in 28 U.S.C. § 1295(a)(5). We reverse and remand with the di- 
rection to enter judgment for the government. 


I 


This appeal raises the question of whether the government or an 
importer bears the risk of non-payment of import duties by a li- 
censed broker who fails to pay over monies the broker received 
from the importer for payment of duties. On a theory of equitable 
estoppel the Court of International Trade placed the risk on the 
government. We disagree. In sum, we reaffirm that a licensed bro- 
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ker is the agent of the importer, not of the government, and that no 
equitable estoppel can arise against the government in connection 
with an obligation to pay taxes. We further hold that, in any event, 
no basis for equitable estoppel exists in this case. Contrary to the 
trial court’s holding, the government violated neither statute nor 
regulation in accepting an uncertified check from a broker which 
was secured by a bond given by the importer. The importer and his 
surety remain liable for duties owed to the government regardless 
of the malfeasance or misfeasance of a broker. Where the govern- 
ment is aware that a broker is in a precarious financial condition or 
has mishandled the affairs of importers, the government is obliged 
to investigate and, in appropriate circumstances, to suspend or re- 
voke the license of such broker. However, the statutory provision 
regarding supervision of brokers for the protection of importers in 
general creates no right in an individual importer to be relieved of 
his outstanding tax obligations, indeed, is irrelevant to his contin- 
ued liability. 

Thus, the Court of International Trade erred, as a matter of law, 
in holding that the government was equitably estopped from collect- 
ing from the importer and its surety the duties owed to the public 
fisc. 


II 


The United States, plaintiff below, brought suit in the United 
States Court of International Trade to recover unpaid liquidated im- 
port duties in the amount of $230,344.12, plus interest, against the 
importer, Cometals Inc., and its surety on a bond, Federal Insur- 
ance Company. 

On May 7, 1980, an entry had been filed at the Port of Los Ange- 
les, California, showing Cometals as importer of record of 715 
drums of titanium sponge being exported from China by Japan. 
This entry had been made on behalf of Cometals by its customhouse 
broker, James Loudon & Co., Inc., which has since declared 
bankruptcy. 

In connection with this entry, Cometals and Federal Insurance 
Co. had executed and delivered a general term bond to the Customs 
Service. Because the bond guaranteed payment of the duties, the 
imported merchandise was released to Cometals on the date entry 
was made, prior to the payment of duties. Cometals had, however, 
wired the amount of the import duties to Loudon’s account on or 
about May 2, 1980. Loudon issued its own uncertified check in the 
amount of the estimated duties to the Customs Service on May 12, 
1980. 

The Customs Service accepted Loudon’s uncertified check, assert- 
ing in this suit that acceptance of that check was required under 
Customs Regulation 19 C.F.R. § 24.1(3), which states that “an uncer- 
tified check drawn by an interested party * * * shall be accepted if 
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there is on file * * * an entry bond or other bond to secure the pay- 
ment of duties * * *.”! 

When Loudon’s check was not honored by its bank because of in- 
sufficient funds, the Customs Service obtained a second check from 
Loudon. However, this check was also not paid by the bank. After 
further attempts to secure payment from Loudon, the Customs Ser- 
vice then turned to the importer and its surety for payment. Upon 
their refusal, the government instituted suit to collect the unpaid 
import duties from these parties. In response to the government’s 
complaint, Cometals and its surety asserted “equitable estoppel” as 
an affirmative defense, as well as a number of counterclaims 
against the government.? Ruling on cross-motions for summary 
judgment, the trial court denied the government’s motion and 
granted appellees’ motion, holding that the United States was equi- 
tably estopped from recovering on its claim. 605 F. Supp. at 299. 

The Court of International Trade based its holding essentially on 
the following determinations: 

(1) As a matter of law, the United States can be equitably es- 
topped from recovering import duties if it commits affirmative 
misconduct. 

(2) The government committed affirmative misconduct in this 
case by accepting an uncertified check from a customhouse broker 
which was secured by the bond of the importer. Customs Regulation 
19 C.F.R. § 24.1(8), which requires acceptance of an uncertified 
check which is secured by a bond, must be interpreted to require 
that the customhouse broker file its own bond to secure payment of 
the broker’s uncertified check. The interpretation by the Customs 
Service of 19 C.F.R. § 24.1(3) is contrary (per the court) to congres- 
sional intent and to three statutory provisions: 19 U.S.C. § 66 (regu- 
lations must be consistent with law), 19 U.S.C. § 1641(d) (Secretary 
shall prescribe regulations for the licensing of brokers as he may 
deem necessary to protect importers and the revenue of the United 
States), and 19 U.S.C. § 1648 (Secretary shall prescribe regulations 
for receiving uncertified checks in payment of duties). 

(3) The government also committed affirmative misconduct by 
the “loose enforcement of 19 C.F.R. § 111.27,” with respect to audit- 
ing of brokers, and by not following up on a 1977 audit of Loudon, 
which showed a “severe net worth deficiency.” 

The trial court noted in connection with the last point that 
Loudon’s September 1977 financial statement, obtained as a result 
of an audit, showed that Loudon’s liability exceeded its assets by 


1 19 C.F.R. § 24.1(3) reads in pertinent part as follows: 
§ 24.1 Collection of customs duties, taxes, and other charges. 


. 
(3) aa uncertified check drawn by an interested party on a national or state bank or wrest com: y of ee United 
States or a bank in Puerto Rico or ~ ——_ of the United States if such checks are ‘are acoptable k or Pe bya 
Federal Reserve bank, branch Fede: bank, or other designated deposi — 
file with the district director an entry bond or other bond to secure the payment seat af e ‘ution aaa or other qusen 


2 All of the counterclaims were dismissed for lack of jurisdiction with the exception of a claim for “equitable recoup- 
ment” which the court did not find necessary to decide in view of its upholding the defense of equitable estoppel. This coun- 
terclaim fails, inter alia, for the same reason as the defense of estoppel. 
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over $164,000.00 and that Loudon had been responsible for more 
than $190,000.00 in overdrafts. In late 1979 and early 1980, six of 
Loudon’s checks covering Cometals’ entries were originally not paid 
by Loudon’s bank because of insufficient funds, but all except the 
last, which was for the duties of this case, were paid on resubmis- 
sion. Despite these warning signs since 1977, the government made 
no further audit of Loudon. It continued to accept Loudon’s uncerti- 
fied checks where the duties were guaranteed by a bond. 

The trial court concluded that, in its view, the government “disre- 
garded its own regulations, interpreted a decisive regulation unlaw- 
fully, and disregarded the manifest intention of Congress” and, 
thus, was equitably estopped from recovery on its claim. 605 F. 
Supp. at 299. The court acknowledged that “the opinion in Air-Sea 
Brokers v. United States, 66 C.C.P.A. 64, C.A.D. 1222, 596 F.2d 1008 
(1979) held that equitable estoppel is not available in cases involv- 
ing the collection of duties on imports.” It distinguished Air-Sea 
Brokers from this case on the ground that the earlier decision did 
not involve the agency’s breach of a regulation or statute, as did the 
case at hand, but rather “milder and more ambiguous” conduct by 
government employees. Jd. at 304. The court also noted the decision 
of the Supreme Court in Heckler v. Community Health Services of 
Crawford, 104 S. Ct. 2218, 2224 (1984), which implies that the gov- 
ernment could be estopped although on a more stringent standard 
than a private litigant. 

Relying on the violations it perceived, the court opined that the 
reasons for generally denying estoppel against the government 
could not justify the government’s misconduct in failing to protect 
the importer and the public revenue. Thus, the suit by the govern- 
ment was not in the public interest. To uphold the government 
would encourage the government in its disobedience of the law. 
Under these circumstances, the government had “no right to resist 
the just effect of equitable estoppel.” Jd. at 305. 


Til 


In Air-Sea Brokers, the Court of Customs and Patent Appeals, a 
predecessor of this court whose decisions are binding precedent 
(South Corp. v. United States, 690 F.2d 1368, 1370-71, 215 USPQ 
657, 657-58), held without equivocation: 


Accordingly, we hold that equitable estoppel, even if available 
in cases involving the Government in its proprietary capacity, 
is not available against the Government in cases involving the 
collection or refund of duties on imports. 


596 F.2d at 1011. In reaching its decision, our predecessor relied on 
Automobile Club of Michigan v. Commissioner, 353 U.S. 180, 183 
(1957) in which the Supreme Court stated, in connection with a tax 
claim, that “[t]he doctrine of equitable estoppel is not a bar to the 
correction by the Commissioner of a mistake of law.” 
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Contrary to the analysis of the trial court, the decision in Air-Sea 
Brokers was not dependent on the “milder and more ambiguous” 
nature of the conduct of a particular government employee in con- 
trast to the breach of the statute or regulation by the Secretary’s 
wrongful interpretation of his authority. The case holds broadly 
that no estoppel can arise against the sovereign act of tax collec- 
tion. Even if this panel disagreed with that tenet, it is powerless to 
overturn it. 

Nor are we inclined to recommend reconsideration of settled law 

by this court in banc in this case. If we assume that an equitable es- 
toppel might be found in extraordinary circumstances, the holding 
by the trial court on equitable estoppel is based on an erroneous in- 
terpretation of the statute and regulations. There is no “illegal” 
conduct by the agency on which to predicate an estoppel in this 
case. 
The trial court held that 19 C.F.R. § 24.1(3) (supra, note 1) must 
be interpreted to require that an uncertified check of a broker shall 
be accepted only if a bond has been posted by the broker. In the 
words of the trial court: 


The regulation in question, 19 C.F.R. § 24.1(3), must be inter- 
preted so that it comports with the law, in which case, the bond 
posted must be the bond of the party making payment. Any in- 
terpretation of this regulation which would allow the bond of 
the importer to protect the legal obligation of the broker is 


unlawful. 
605 F. Supp. at 302. 


Only if the broker posts the bond, per the court, have the inter- 
ests of the importer and the public revenue been protected as 
required by 19 U.S.C. § 1641(d). The Secretary, on the other hand, 
has taken the position, since at least 1955, that the government 
must accept an uncertified check if the bond of any interested party 
is posted covering the payment of the duties for which the check is 
tendered. As stated in the explanation of the amendment to section 
24.1(3) which changed the language of the regulation to that which 
is under consideration: 


Section 24.1 (3) now contains a provision that an uncertified 
check which can be cashed without expense to the Government 
shall be accepted by the collector of customs in payment of du- 
ties and other charges if drawn and tendered by a business or 
other organization, or by an individual, “who has on file with 
the collector of customs a customs entry bond or other bond to 
secure the payment of such duties or other charges.” It is [sic, 
was] not intended that this provision be interpreted as ——- 
that the drawer of the check and the principal on the bond shall 
necessarily be the same person or organization, and it is deemed 
desirable to clarify the regulation on this point. 


20 Fed. Reg. 8,775 (1955). 
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Thus, the interpretation which the trial court finds clearly illegal 
and contrary to congressional intent is one explicitly announced 
and consistently applied for more than 30 years. 

We have no record here from which we might learn the advan- 
tages, as opposed to the disadvantages, to importers in having an 
importer—as opposed to his broker—post the bond. However, since 
no importer has previously challenged the government’s interpreta- 
tion, despite hundreds of thousands of entries, we can only surmise 
that the government’s interpretation is not wholly unsatisfactory to 
the importing community. Nor has Congress undertaken to over- 
rule the Secretary’s interpretation despite numerous opportunities 
since 1955. “[C]longressional failure to revise or repeal the agency’s 
interpretation is persuasive evidence that the interpretation is the 
one intended by Congress.” NLRB v. Bell Aerospace Co., 416 US. 
267, 275 (1974). 

The foregoing historical facts were not taken into consideration 
by the trial court in holding that the Secretary’s interpretation of 
19 C.F.R. § 24.1(3) was illegal. The function of a court is not, of 
course, to determine in this type of situation whether the Secre- 
tary’s interpretation is the only possible interpretation of the stat- 
ute, Chemical Manufacturers Assoc. v. Natural Resources Defense 
Council, Inc., 105 S. Ct. 1102, 1108 (1985), but to determine whether 
the Secretary’s interpretation is reasonable. As held in Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
844 (1984), “[A] court may not substitute its own construction of a 
statutory provision for a reasonable interpretation made by the ad- 
ministrator of an agency.” Given the Secretary’s long-standing and 
consistent interpretation, a court must be particularly circumspect 
in substituting its view of the statute for that of the agency charged 
with the responsibility for its administration. See Young v. Commu- 
nity Nutrition Institute, 106 S.Ct. 2360 (1986). 

In holding that the Customs Service violated the statute in ac- 
cepting an uncertified check of the broker not backed by the bro- 
ker’s own bond, as indicated, the trial court relied on three statuto- 
ry provisions, which the court held were in pari materia, each of 
which grants the Secretary authority to issue certain regulations: 
19 U.S.C. § 66, 19 U.S.C. § 1641(d) and 19 U.S.C. § 1648. Each of 
these provisions must be examined in turn. 


SEcTION 66 


Section 66 is of no significance to the issue of whether the Secre- 
tary’s interpretation of section 24.1(3) is legal or illegal. Section 66 
provides simply that the Secretary shall prescribe rules and regula- 
tions with respect to import duties not inconsistent with law.* 


319 U.S.C. § 66 provides: 
Zio Cosestary of tht Tosatuiy shall peenesthe forms of enttiee, enthn, bends, and ether popere, ond rule ond rege 
tions not inconsistent with law, to be used it the provisions of law relating to raising revenue from im- 
ports, or to duties on imports, or to ware! wens, Gnd chalkgies cuak dhenstions to customs officers and prescribe such 
rules and forms to be observed by them as may be necessary for the proper queue of the law. 
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Section 1641 


Section 1641 deals with the licensing of brokers. It provides, inter 
alia, that no one may act as a customhouse broker without a li- 
cense, and for the Secretary to prescribe rules and regulations gov- 
erning their licensing. Section 1641(b), which authorizes revocation 
or suspension of a broker’s license upon notice, and a due process 
hearing, provides: 


[After notice and a hearing] the said Secretary of the Treasury 
shall have the right to revoke or suspend the license of any cus- 
tomhouse broker shown to be incompetent, disreputable, or who 
has refused to comply with the rules and regulations issued 
under this section, or who has, with intent to defraud, in any 
manner willfully and knowingly deceived, misled or threatened 
any importer, exporter, claimant or client,* * * by word, circu- 
lar, letter or by advertisement. 


Section 1641(d), which the trial court found was violated by the Sec- 
retary’s interpretation of his regulation, reads as follows: 


(d) Regulations by Secretary. The cette of the Treasury 
shall prescribe such rules and regulations as he may deem neces- 
ra to protect importers and the revenue of the United States, 
and to carry out the provisions of this section, including rules 
and regulations requiring the keeping of books, accounts, and 
records by customhouse brokers, and the inspection thereof, 
and of their ye documents, and correspondence by, and the 
furnishing by them of information relating to their business to, 
= = accredited agent of the United States. (Emphasis 
a 


In connection with enacting the comprehensive plan of section 
1641 to regulate brokers, the legislative history contains the follow- 
ing expression of congressional intent: 


Although the great majority of these brokers are entirely 
above reproach in the conduct of their business, the corrupt 
practices of a few, unhampered by adequate statutory provi- 
sions for supervision, have proved a grave menace to importers 
and customs revenue alike. The present amendments are 
designed to remedy this situation. They will give to the Secre- 
tary of the Treasury the power to regulate the conduct of the 
business of customhouse brokers in such a manner that the op- 

rtunity for fraudulent practices will be reduced to an abso- 
ute minimum. 


S. Rep. No. 1170, 74th Cong., 1st Sess. 3 (1935). 


Section 1648 


Section 1648 is not directed to brokers but rather deals with the 
subject of methods of payment of duties. In contrast to the authori- 
ty of the Secretary in connection with other types of tax obligations, 
Congress has never allowed the Secretary to accept uncertified 
checks tendered in payment of import duties except under certain 
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conditions. Section 1648 was enacted to liberalize the Secretary’s 

authority, which had been more rigidly circumscribed, and reads in 

its entirety: 
Customs officers may receive uncertified checks, United States 
notes, and circulating notes of national banking associations in 
nayenant of duties on imports, during such time and under such 
rules and regulations as the Secretary of the Treasury shall 
prescribe but if a check so received is not paid the person by 
whom such check has been tendered shall remain liable for the 
payment of the duties and for all legal penalties and additions 
to the same extent as if such check had not been tendered. 


The trial court held that the above authority of the Secretary 
with respect to regulating methods of payment was restricted by 
the requirement of section 1641, with respect to licensing brokers, 
that the Secretary shall issue regulations which protect importers. 
The mandatory language “shall” in section 1641(d) was controlling, 
per the trial court, with respect to the regulations under section 
1648, and made the Secretary’s interpretation of 19 C.F.R. § 24.1(3) 
issued under section 1648 illegal. We disagree that the Secretary’s 
authority under section 1648 is so circumscribed. 

While the trial court correctly noted the words of section 1648(d) 
that the Secretary shall prescribe regulations to protect the import- 
er, the court failed to take into account that the Secretary has been 
given wide discretion in deciding the scope of such regulations. Con- 
gress did not direct that the regulations must protect importers 
from all improvident or malicious acts of brokers. Rather it provid- 
ed that the Secretary shall prescribe such regulations “as he may 
deem necessary to protect importers and the revenue of the United 
States.” The words “as he may deem necessary” indicate that Con- 
gress intended to restrict judicial interference with the Secretary’s 
exercise of his power. See Young v. Community Nutrition Institute, 
106 S. Ct. at 2364-65. 

The trial court also misconstrued the Congressional intent ex- 
pressed in section 1641. Section 1641, in its entirety, does not re- 
quire that the Secretary protect each importer from a particular fi- 
nancial loss or injury by a particular broker. Section 1641 contem- 
plates the withdrawal of licenses only after misconduct.‘ 

Section 1641 imposes no obligation on the government to advise 
all importers or any particular importer that a particular broker is 


* Cometals argues that its broker, Loudon, was initially or became the agent of the government, and that Cometal’s pay- 
ment to the broker, therefore, constituted payment to the government. The theory that a broker is an agent of the govern- 
ment because the broker may operate only after obtaining a government license is again rejected. See E.H. Carrigan v. 
United States, 35 CCPA 10 (1947). The broker licensing program is designed to provide a substantial measure of protection 
to the public with whom brokers deal. But a broker is in a position no different from any other professional or skilled per- 
son who may legally operate only under a government license, for example, a registered patent attorney. The grant of such 
license represents to the public simply that certain minimum requirements necessary to practice their profession have been 
shown to be satisfied. It does not constitute a representation by the government that the broker will on all occasions proper- 
ly handle the business of a client. Nor does misconduct somehow convert the broker to the agent of the government. 
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in a possibly shaky financial condition. Either a broker is licensed 
or he is not.® 

As indicated in the legislative history, these statutory provisions 
are designed to protect the importing community by giving the Sec- 
retary the power to regulate the conduct of brokers and to reduce, 
thereby, the possibility of fraud to a minimum. The government, by 
granting a license and by having the power to withdraw that privi- 
lege, is not obligated to become the guarantor of each transaction 
conducted by a broker. Nothing in the legislative history leads to a 
contrary conclusion. Nor must the Secretary provide in 19 C.F.R. 
§ 24.1(3) that the broker must post his own bond for his uncertified 
check. Such a requirement would conflict with the flexible authori- 
ty intended to be conferred by 19 U.S.C. § 1648. 

The trial court mistakenly found support for its view in the fol- 
lowing language of section 1648, “[I]f [an uncertified] check so re- 
ceived is not paid the person by whom such check has been ten- 
dered shall remain liable for the payment of the duties * * *.” The 
trial court reasoned that since the broker tendered the check, the 
broker remained liable and therefore, the broker’s bond had to be 
on file to meet his obligation. The court erred, however, in its un- 
derstanding of the meaning of this provision. The provision that the 
person tendering the check “shall remain liable” has no applicabili- 
ty to the broker. The broker was never liable to the government for 
the duties. Thus, under section 1648, the broker cannot “remain” li- 
able for duties for which it was never liable. 

The trial court also incorrectly concluded that if the regulation 
did not require that the bond be that of the broker, it “would allow 
the bond of the importer to protect the legal obligation of the bro- 
ker * * *.” This analysis is backwards. It is the importer who has 
the legal obligation to the government to pay the duties, and the 
bond protects the legal obligation of the importer.* The trial court 
confused obligations between the broker and the importer with obli- 
gations of the importer to the government. 

In view of the above considerations, we hold that the Secretary’s 
interpretation of 19 C.F.R. § 24.1(3) is reasonable and that accept- 
ance of Loudon’s uncertified check in reliance on Cometals’ bond 
was not a violation of the statute or the regulation.’ 

The basis for the trial court’s holding on equitable estoppel being 
erroneous as a matter of law, the judgment cannot stand. 


5 It is inconceivable to the majority that the government could be held under an obligation to warn importers away from 
a broker who is licensed, or may publicly disclose a broker’s financial condition. Section 1641(b) is designed to provide a 
~~ measure of protection for brokers. be suggestion that the government must warn prospective clients against a bro- 
ker would circumvent these safeguards and must be unequivocably rejected. 
6 This premise is clearly supported by 19 C.F.R. § 141.1(b) (1980) which states: 


(b) Personal debt of importer. The liability for duties, both regular and additional, attac on importation consti- 
tutes a personal debt due aon the importer to the United States which can be discharged pment in full of 
all duties legally ——s unless relieved by law or regulation. It may be enforced Schur fact that an 
erroneous construction of law or regulation may have enabled the importer to pass his goods 
without such payment. 


See also Meredith v. United States, 38 U.S. (13 Pet.) 486, 493 (1839) (import duties constitute a personal debt due to the 
United States from the importer). 

1 The artificiality of this entire analysis based on 19 C.F.R. § 24.1(3) is illustrated by the fact it can be raised in this case 
only because the broker issued his check. If the broker had not done so, the foundation for the argument simply disappears. 
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IV 


For the foregoing reasons, the judgment of the Court of Interna- 
tional Trade holding that the government is equitably estopped 
from collecting duties owed by the importer Cometals and its surety 
is reversed. The case is remanded for entry of a judgment on liabili- 
ty in favor of the government and such further proceedings as are 
consistent with this opinion. 


REVERSED AND REMANDED 


(Appeal No. 85-2343) 


Unrtep STATES, APPELLANT, v. FEDERAL INSURANCE COMPANY AND COMETALS, 
INC., APPELLEES 


Newman, Circuit Judge, dissenting. 


I respectfully dissent. 

In this case of neglect of duty by government agents in adminis- 
tering a statute enacted for the purpose of protecting importers and 
the United States against the notorious potential for abuse by cus- 
tomhouse brokers, the trial court had sound basis for invoking the 
doctrine of equitable estoppel. The majority’s opinion pays scant 
deference to the facts as found by the Court of International Trade, 
none of which the majority finds to be clearly erroneous. 

Appellate review of an equitable judgment requires not only at- 
tention to the specific abuses that led the court to impose an equita- 
ble remedy; but more, it requires appropriate deference to the dis- 
cretionary authority with which trial judges are invested. Trial 
courts “in the framing of equitable decrees, are clothed ‘with large 
discretion to model their judgments to fit the exigencies of the par- 
ticular case.’” United States v. E.I. du Pont de Nemours & Co., 353 
U.S. 586, 607-08 (1956) (quoting International Salt Co. v. United 
States, 332 U.S. 392, 400-01 (1947)). See also Curtiss-Wright Corp. v. 
General Electric Co., 446 U.S. 1, 10 (1980) (“the discretionary judg- 
ment of the district court should be given substantial deference”). 
The basis for our review of the decision of the Court of Internation- 
al Trade is whether the court abused its discretion in imposing equi- 
table estoppel, on the uncontested facts of this case. See Albemarle 
Paper Co. v. Moody, 422 U.S. 405, 424 (1975) in which, in directing 
the Fourth Circuit as to the standard to apply to the district court’s 
determination of whether respondents were entitled to the equita- 
ble remedy of backpay, the Supreme Court stated: 

e standard of review will be a familiar one of whether the 
istrict Court was “clearly erroneous” in its factual findings 
and whether it “abused” its traditional discretion to locate “a 
just result” in light of the circumstances peculiar to the case 
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See also Los Angeles Department of Water & Power v. Manhart, 435 
U.S. 702, 729 (1978) (Marshall, J., concurring in part and dissenting 
in part). 


A trial court’s exercise of equitable discretion based on specific 
circumstances is the acme of the judicial obligation to do justice 
under law. It is not defeasible by generalities as to the absolute 
right of the sovereign to extract monies from citizens—a right that 
is not absolute, as this nation declared in 1776. The government is 
subject to minimal standards of responsibility in dealing with the 
public, whether the matter at issue is customs duties or any other 
impost on the public. 

In holding the United States estopped, the trial court, expert in 
customs law, invoked the policy behind the law that the govern- 
ment had failed to administer. The trial court declined to excuse 
the government from the consequences of this failure. Viewed an- 
other way, the trial court refused to penalize the innocent importer 
by requiring the importer to pay the duty of $230,334.12 twice, 
when government lapse was a significant factor in the event. 

The trial court recognized, as had Congress when the current law 
controlling customs brokers was enacted, the unusual role of cus- 
tomhouse brokers in the customs business: 


[In view of the fact that these customhouse brokers are quasi- 
officers of the Treasury and that by licensing them the Treas- 
ury holds out to importers that it has investigated their charac- 
ter and represents to such importers that they are 3 and 
honest in their conduct of their customs business * 


Cong. Rec. 13,356-57 (1935) (statement of Senator Walsh). See also 
S. Rep. No. 1170, 74th Cong., 1st Sess. 3 (1935). 


As the trial court remarked, Loudon’s history of bad checks and 
negative net worth was well known to the Customs Service. The leg- 
islative history shows that the regulation of customs brokers was 
designed to protect “both importers and the revenue of the United 
States”. Cong. Rec. 13,387 (1935). Congressman Crowther reiterated 
that customs brokers are 


pseudo Federal officers in the sense that they handle the cus- 
toms revenue as between the Government and the importer 
s* * 


Cong. Rec. 14,577 (1935), and that in light of their “peculiar rela- 
tion” to the federal government, the Treasury Department 


ought to have complete authority for a thorough examination 
of their transactions in order to end this racketeering and de- 
pleting of the revenue of the Government of the United States. 


Id. This authority was enacted by statute: 
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REGULATIONS BY SECRETARY 


The Secretary of the Treasury shall prescribe such rules and 
regulations as he may deem necessary to protect importers and 
the revenue of the United States, and to carry out the provisions 
of this section, including rules and r ations requiring the 
keeping of books, accounts, and records by customhouse bro- 
kers, and the inspection thereof * * *. [Emphasis added] 


19 U.S.C. § 1641(d). 


Pursuant to this authority the Treasury examined Loudon’s fi- 
nances. A government audit in October 1977 revealed that Loudon’s 
liabilities exceeded his assets by over $164,000, and that he was re- 
sponsible for more than $190,000 in overdrafts. This in itself violat- 
ed the standards for licensed brokers. In late 1979 and early 1980 
six of Loudon’s uncertified checks, some covering Cometals’ entries, 
were dishonored and returned to the Customs Service on the basis 
of insufficient funds. The Customs Service never advised the im- 
porter of these events. Although Loudon eventually covered these 
checks, the government’s blind eye to Loudon’s style was inimical to 
its statutory responsibility. 

Despite its knowledge of Loudon’s negative net worth and its ex- 
periences with Loudon’s bad checks, the Customs Service conducted 
no audit after 1977 of Loudon’s financial condition, took no action 
in connection with Loudon’s license, required no bond from Loudon, 
and did not tell the importer when its broker’s checks were dishon- 
ored. Nothing whatsoever was done to protect either the importer 
or the United States, as required by statute. The trial court held 
that the government was equitably estopped, by these actions, from 
recourse against Cometals in this case. 

Despite long-standing congressional and judicial recognition of 
the pragmatic role of customhouse brokers as “quasi-officers of the 
Treasury”, the majority erases this history by its fiat that Loudon 
was a “mere agent” of the importer. The past is not so easily 
changed. Indeed, the term “broker” itself connotes other than a 
simple agency relationship. 

The trial court discussed its reasons for holding that customs bro- 
kers are not simply agents of the importer. But even on agency 
principles, the Customs Service failed in its obligations to the “prin- 
cipal” it now seeks to hold liable. The Customs Service never noti- 
fied Cometals of its purported agent’s bounced checks, neither in 
this case nor in prior importations where Loudon’s checks for 
Cometals’ duties were not honored. 

Third party disclosure to an agent is not imputed to the princi- 
pal when the agent is acting adversely to the principal’s inter- 
est and the third party has notice of this. 


Arlinghaus v. Ritenour, 622 F.2d 629, 636 (2nd Cir.), cert. denied, 
449 U.S. 1013 (1980). See also Restatement (Second) of Agency § 271 
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(1958). The detrimental reliance element of estoppel, e.g., Heckler v. 
Community Health Services, Inc., 467 U.S. 51, 59 (1984), was exacer- 
bated by this silence. Further, any agency relationship between 
Loudon and Cometals vanished when Loudon comingled funds and 
diverted payments: 


[T]he authority of an agent terminates if, without knowledge of 
the principal, he acquires adverse interests or is otherwise 
guilty of a serious breach of loyalty to the principal. 


Restatement, supra, § 112. The government knew of these adverse 
interests, and has not denied its knowledge of Loudon’s financial 
practices. By the government’s admissions, any agency authority 
was terminated by its and Loudon’s actions adverse to Cometals’ 
interest. 

Cometals argued before the trial court that the Customs Service, 
in its tolerance of Loudon’s misfeasances and in its failure to notify 
Cometals when the checks for Cometals’ duties were dishonored, ac- 
ted in a way that protected Loudon while prejudicing the importer. 
The government concedes in its brief that “there is no evidence on 
the record that the importer or surety were even aware that uncer- 
tified checks were being accepted”. Loudon’s bankruptcy ended a 
pattern of what Cometals describes as “kiting”, facilitated by gov- 
ernmental violation of its own regulations. 

The trial court was entitled to consider these circumstances in 
reaching its equitable decision. They can not be glossed over. The 
government argues that it was entitled to continue to process 
Loudon’s succession of bad checks without advising the importer, 
even as it now seeks to hold the importer responsible for this clear- 
ly preventable occurrence. 

The government argues that it accepted Loudon’s uncertified 
check in this case because of Cometals’ surety bond, but this is a dif- 
ferent issue. I do not see how the presence of Cometals’ bond is a 
sufficient excuse for the government’s laxness, if not acquiescence, 
in Loudon’s financial footwork when the Treasury regulations re- 
quire the government to license only financially sound customs bro- 
kers. In view of the government’s failure to meet its minimal regu- 
latory obligations, it can not now argue that the statute 


19 U.S.C. § 1648 * * * [I}f a check so received is not paid the 
— by whom such check has been tendered shall remain lia- 
le for the payment of the duties * * * 


means not only the maker who tenders the check but the importer 
as well. The plain language of the statute excludes so expansive a 
reading. The statute itself accommodates the ever-present customs 
broker, and his complex relationship in such transactions. 
Cometals’ surety company bonded Cometals, not Loudon. The ma- 
jority interprets Cometals’ bond as Cometals’ surety’s acceptance of 
liability to the government for Loudon’s diversion of the monies. 
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The majority holds that because of the bond the government had no 
obligation to enforce its own regulations, or even to exercise mini- 
mal due care in its dealings with Loudon and particularly in its 
dealings with importers. The Court of International Trade held that 
the Customs Service was chargeable with “affirmative misconduct” 
in not requiring a bond of Loudon and in failing to audit and deter- 
mine his financial responsibility, as the law and Treasury regula- 
tions require. On this record, the imposition of equitable estoppel is 
supported by precedent. 

Equitable estoppel against the government is imposed only in 
egregious circumstances, wherein to hold otherwise is offensive to 
one’s sense of justice. The Supreme Court in Heckler v. Community 
Health Services, Inc., 467 U.S. 51, 60-61 (1984), concluded that it 
would not 


say that there are no cases in which the public interest in en- 
suring that the Government can enforce the law free from es- 
toppel might be outweighed by the countervailing interest of 
citizens in some minimum standard of decency, honor and relia- 
bility in their dealings with their Government. [Emphasis in 
original and added] 


The Court in Community Health Services discussed various exam- 
ples of governmental misconduct in which equitable estoppel was 
denied or granted depending on the facts, including Immigration 


and Naturalization Service v. Miranda, 459 U.S. 14, 17, 19 (1982) 
(“The Court of Appeals thus correctly considered whether as an ini- 
tial matter, there was a showing of affirmative misconduct.”); 
Schweiker v. Hansen, 450 U.S. 785, 788 (1981) (“ ‘It is the duty of all 
courts to observe the conditions defined by Congress for charging 
the public treasury.’”) (quoting Federal Crop Insurance Corp. v. 
Merrill, 332 U.S. 380, 385 (1947)). 467 U.S. at 60 n.12. 

The Court in Community Health Services stated that “at least two 
of our cases seem to rest on the premise that when the Government 
acts in misleading ways, it may not enforce the law if to do so would 
harm a private party as a result of government deception.” Jd. (cit- 
ing United States v. Pennsylvania Industrial Chemical Corp., 411 
U.S. 655, 675 (1973) (evidence of misleading information by govern- 
ment is pertinent to defense of whether it was reasonable to rely 
thereon); and Moser v. United States, 341 U.S. 41, 47 (1951) (finding 
“misleading circumstances” the Court held that “elementary fair- 
ness” required estoppel)). 

There are varied circumstances in which equitable estoppel has 
been imposed by the courts against the government. Among the cir- 
cuits, see, e.g., Meister Brothers, Inc. v. Macy, 674 F.2d 1174, 1177 
(7th Cir. 1982) (“the ‘public has an interest in seeing its government 
deal carefully, honestly and fairly with its citizens’”) (quoting 
United States v. Wharton, 514 F.2d 406, 412-13 (9th Cir. 1975); 
Corniel-Rodriguez v. Immigration and Naturalization Service, 532 
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F.2d 301, 307 (2d Cir. 1976) (refusing “to sanction a manifest injus- 
tice occasioned by the Government’s own failures”); United States v. 
Lazy FC Ranch, 481 F.2d 985, 989 (9th Cir. 1973) (“estoppel is avail- 
able as a defense against the government if the government’s 
wrongful conduct threatens to work a serious injustice and if the 
public’s interest would not be unduly damaged by the imposition of 
estoppel”); Brandt v. Hickel, 427 F.2d 53, 56 (9th Cir. 1970) (“some 
forms of erroneous advice are so closely connected to the basic fair- 
ness of the administrative decision making process that the govern- 
ment may be estopped”); United States v. Georgia-Pacific Co., 421 
F.2d 92, 103 (9th Cir. 1970) (“the dictates of both morals and justice 
indicate that the Government is not entitled to immunity from eq- 
uitable estoppel in this case”). The Court of Claims has held similar- 
ly, see Emeco Industries, Inc. v. United States, 485 F.2d 652, 657 (Ct. 
Cl. 1973) (government not immune from estoppel where its denial 
would be “ ‘contrary to equity and good conscience’ ”) (quoting Ste- 
vens Manufacturing Co. v. United States, 8 F. Supp. 720, 724, 80 Ct. 
Cl. 183, 192-93 (1934)). 

In Air-Sea Brokers, Inc. v. United States, 596 F.2d 1008 (CCPA 
1979), the Court of Customs and Patent Appeals stated that equita- 
ble estoppel could not be applied against the government in cases 
involving import duties, based on its view of the distinction between 
governmental action in a sovereign capacity as opposed to a proprie- 
tary capacity, id. at 1011, a distinction inapt in the case at bar, as 
illustrated in the CCPA’s reference to Automobile Club v. Commis- 
sioner, 353 U.S. 180, 183 (1957), a tax case which held that the Com- 
missioner was not estopped from correcting an error of law and 
thereby requiring payment of past taxes, id. at 1101 n.8. In neither 
Air-Sea Brokers nor Automobile Club did the trial court find that 
there was affirmative misconduct; nor did the trial court in either 
case, in its equitable discretion, determine that the facts of the case 
warranted the application of the doctrine of equitable estoppel. Ap- 
propriately in view of the limited standard of review with respect to 
such issues, see discussion ante, each appellate court and in Auto- 
mobile Club the Supreme Court affirmed. Therefore, unlike the sit- 
uation now before us, in Air-Sea Brokers and Automobile Club, im- 
posts were required to be paid rather than waived in their entirety. 

The Court of International Trade thus declined to apply the 
CCPA’s sweeping dictum, stating correctly that its holding does not 
“sanction all possible government misconduct in the area of duty 
collection, particularly when it displays a blatant disregard for the 
public interest in a matter of utmost importance.” 605 F. Supp. at 
304 (emphasis in original). 

As is made clear in the extensive precedent in which courts have 
considered governmental conduct, whether the government can be 
estopped depends on the nature of both the governmental action 
and the governmental misconduct. The trial court referred to the 
general rule that “ ‘laches or neglect of duty on the part of officers 
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of the Government is no defense to a suit by it to enforce a public 
right or protect a public interest’ ”, 605 F. Supp. at 303-04 (quoting 
Utah Power & Light Co. v. United States, 243 U.S. 389, 409 (1917)), 
a rule tempered by judicial determination of whether the govern- 
ment met a “minimum standard of decency, honor, and reliability”, 
in the words of Community Health Services. In balancing these fac- 
tors, the courts are obliged to administer laws fairly, even when the 
government is a party. Neither the government nor its citizens is 
relieved from the omnipresent obligation to “turn square corners” 
with the other. St. Regis Paper Co. v. United States, 368 U.S. 208, 
229 (1961) (Black, J., dissenting), quoted in Community Health 
Services, 467 U.S. at 51 n.13; Federal Crop Insurance Corp. v. Mer- 
rill, 332 U.S. 380, 387-88 (1947) (Jackson, J., dissenting). 

Equitable estoppel is not legal estoppel: it is the fruit of the 
search for justice in an often complex balance of interests, rights, 
and authorities. The laws requiring federal regulation of custom- 
house brokers were designed to protect both importers and the 
treasury, as is clear from the legislative history. Balancing the equi- 
ties as between these two entities with respect to the circumstances 
at bar, the Court of International Trade brought its wisdom and ex- 
perience in customs law and practice. None of the decisions cited by 
the government or relied on by the majority is contravened by the 
trial court’s conclusion in this case. The decision of the Court of In- 
ternational Trade is supported by law and precedent and is in the 
interest of justice. 

The Treasury changed its regulations in 1982, by requiring cus- 
toms brokers to advise importers in writing that importers may pay 
customs duties directly to the United States rather than to the bro- 
ker, and that payment to the broker does not relieve the importer 
of liability. 19 C.F.R. § 111.29(b\(1). This change reinforces the view 
that the prior regulations and practices were notably imperfect. 
The trial court’s decision is not contrary to law nor an abuse of its 
equitable discretion, and should not be disturbed. 
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CHANNEL Master, Div. or Avnet, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 80-5-00802 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiff protests the classification of “scanners” as “other solid-state (tubeless) ra- 
dio receivers,” under items 685.23 or 685.24, TSUS. Plaintiff contends that the mer- 
chandise is properly classifiable as other radio broadcasting reception apparatus, 
under item 685.25, TSUS. 

Held: Pursuant to Rule 10(h) of the General Headnotes to the Tariff Schedules, 
the merchandise was properly classified by the Customs Service as unfinished radio 
receivers. 


[Judgment for defendant; action dismissed.] 
(Decided October 29, 1986) 


Fitch, King & Caffentzis (Richard C. King), for plaintiff. 
Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, International 
Trade Field Office (Saul Davis), for defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from Japan, and described on the customs in- 
voice as “scanners,” which were imported during the years 1974, 
1975, 1976, and 1977. 

The merchandise was classified by the Customs Service as “other 
solid-state (tubeless) radio receivers,” under items 685.23 or 685.24 
of the Tariff Schedules of the United States (TSUS), depending upon 
the date of importation. Consequently, the merchandise was as- 
sessed with duty at a rate of 10.4 per centum ad valorem. 

Plaintiff protests this classification and contends that the mer- 
chandise is properly classifiable as other radio broadcasting recep- 
tion apparatus, under item 685.25, TSUS, at a rate of 6 per centum 
ad valorem. 
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The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified under: 
Schedule 6, Part 5: 


Radiotelegraphic and radiotelephonic transmission and recep- 
tion apparatus; radiobroadcasting and television transmission 
and reception apparatus, * * *: all of the foregoing, and any 
combination thereof, whether or not incorporating clocks of 
other timing apparatus, and parts thereof: 


* * 


Radiotelegraphic and radiotelephonic transmission and recep- 
tion apparatus: radiobroadcasting and television transmission 
and reception apparatus, and parts thereof: 


Other: 


685.23—Solid-state (tubeless) radio receivers 10.4% ad. val. 
[685.24—Other 10.4% ad. val.] 
Claimed under: 

6% ad. val. 


The question presented is whether the imported merchandise is 
dutiable as “other solid-state (tubeless) radio receivers,” as classified 
by Customs, or as other radio broadcasting reception apparatus, as 
claimed by plaintiffs. In order to decide this issue, the Court must 
consider “whether the government’s classification is correct, both 
independently and in comparison with the importer’s alternative.” 
Jarvis Clark Co. v. United States, 2 Fed Cir. 70, 75, 733 F.2d 873, 
878 (1984). 

After an examination of the merchandise, the pleadings and sup- 
porting papers, and relevant case law, it is the determination of the 
Court that plaintiff has not overcome the presumption of correct- 
ness that attaches to the government’s classification, and the action 
is dismissed. 28 U.S.C. § 2639(a\(1) (1982); Jarvis Clark Co. v. United 
States, 2 Fed. Cir. at 72, 733 F.2d at 876; E.R. Hawthorne & Co. v. 
United States, 1 Fed. Cir. 42, 52, 730 F.2d 1490, 1490 (1984). 

Three different types of scanners were imported, each designed to 
receive assigned frequencies for various radio services, such as po- 
lice, fire, and other municipal broadcasts. Because the frequencies 
for these services vary in each town or city, different crystals allow 
the user to tune into the desired frequencies of the particular area. 

The two smaller scanners, Models CS6258 and CS6790, are com- 
pletely solid-state, VHF-FM dual conversion portable receivers, and 
are capable of automatically switching four crystal-controlled chan- 
nels. These models can be powered either by four “penlight” batter- 
ies, or through the use of the external powersocket, which allows 
the units to be operated from any convenient AC outlet with the 
use of an optional AC-adaptor. The larger scanner, Model CS6794, is 
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a solid-state, dual conversion FM receiver designed to monitor pub- 
lic service broadcasts. This receiver features 10 channels which can 
be selected manually or automatically. Model CS6794 can be pow- 
ered by either an AC outlet or a car battery. 

All three scanners require one crystal for each frequency that the 
user wishes to operate. The crystals may be purchased from a retail 
dealer, or from the crystal manufacturer, and may be inserted by 
the owner of the unit. The amount of time and effort necessary to 
complete the imported scanners into fully operable receivers is gov- 
erned by the amount of time required by the user to remove the 
rear compartments, and to insert the crystals into the correct 
position. 

In challenging the Customs Service’s classification of the scan- 
ners, it is plaintiff's contention that the units do not fall within the 
common meaning of the eo nomine term “radio receiver,” and that 
Rule 10(h) does not apply in this case. 

The defendant contends that the “Customs Service classified 
these scanners as radio receivers, as they were at least unfinished 
radio receivers by virtue of Rule 10(h).” Rule 10(h), which has gen- 
eral applicability to the tariff schedules, provides: 


unless the context requires otherwise, a tariff description for an 
article covers such article, whether assembled or not assem- 
bled, and whether finished or not finished. 


19 U.S.C. § 1202 General Headnotes and Rules of Interpretation 
10(hX(1982). 


In order to determine whether the imported scanners are unfin- 
ished radio receivers, the court must ascertain the common mean- 
ing of “radio receivers,” as that term is used by Congress in the tar- 
iff schedules. The meaning of a tariff term “is presumed to be the 
same as its common or dictionary meaning in the absence of evi- 
dence to the contrary.” Bentkamp v. United States, 40 CCPA 70, 78, 
C.A.D. 500 (1952), quoted with approval in Rohm & Haas Co. v. 
United States, 727 F.2d 1095, 1097 (Fed. Cir. 1984). 

A radio receiver, as that term is used in the tariff schedules, is an 
eo nomine designation for an article which has been lexicographical- 
ly and judicially defined as capable of performing three basic func- 
tions: selectivity, amplification, and detection. See NEC America, 
Ine. v. United States, 8 CIT 184,187, 596 F. Supp. 466, 470 (1984), 
aff'd, 760 F.2d 1295 (Fed. Cir. 1985); General Electric Co. v. United 
States, 2 CIT 84, 90, 525 F. Supp. 1244, 1248 (1981), aff'd, 69 CCPA 
166, 681 F.2d 785 (1982). Absent contrary legislative intent, an eo 
nomine designation includes all forms of the article. B & E Sales Co. 
v. United States, 9 CIT ——, Slip Op. 85-22 (1985). 

Selectivity is defined as the ability to select a particular frequen- 
cy from radio signals in the atmosphere. Amplification is the proc- 
ess of increasing the radio frequency energy received by the anten- 
na so that it can be used to generate a signal. Detection is the proc- 
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ess by which the radio frequency waves are converted into a signal 
that can be utilized. 

In General Electric Co. v. United States, 2 CIT 84, 525 F. Supp. 
1244 (1981), aff'd, 69 CCPA 166, 681 F.2d 785 (1982), pursuant to 
item 685.23, TSUS, Customs classified certain imported “electronic 
packs” as unfinished radio receivers. Plaintiff contended that the 
electronic packs were merely parts of radio receivers, since they 
were missing “significant and substantial parts,” such as a power 
transformer, power cord, and loudspeaker. Defendant responded 
that “the chassis were capable of performing the basic functions of 
a ‘radio receiver’ within the common meaning of that term,” and 
that the classification was proper. Jd. at 87, 525 F. Supp. at 1246. 
The court determined that “the basic functions of a radio receiver 
are selection, amplification, and detection.” Jd. The court also deter- 
mined that the absence of the components did not preclude the ap- 
plication of Rule 10(h). Accordingly, the court held that the mer- 
chandise was substantially complete, and was properly classified as 
unfinished radio receivers. On appeal, the United States Court of 
Customs and Patent Appeals affirmed, and adopted the opinion of 
the Court of International Trade. See 69 CCPA 166, 167, 681 F.2d 
785, 786 (1982). 

In NEC America, Inc. v. United States, 8 CIT 184, 596 F. Supp. 
466 (1984), aff'd, 760 F.2d 1295 (Fed. Cir. 1985), the Customs Service 
classified imported battery-operated paging receivers as “other sol- 
id-state (tubeless) radio receivers,” under item 685.24, TSUS. Plain- 
tiff protested this classification, and contended that the merchan- 
dise was properly classifiable under item 685.70, TSUS, as “indica- 
tor panels and other sound or visual signalling apparatus.” 
Defendant maintained that the pagers were properly classified as 
“radio receivers” because they performed the basic functions of se- 
lection, amplification, and detection. The court sustained the classi- 
fication, and, relying in part on the General Electric case, held that 
since the paging receivers were capable of performing those basic 
functions, the paging receivers were properly classified under item 
685.24, TSUS, as radio receivers. 

In the present case, the parties have stipulated that the scanners, 
as imported, do not “have the ability” to perform selection or detec- 
tion. The scanners, however, do have all the necessary circuitry to 
perform these functions, and all that is missing from the units that 
prevents full operation as a radio receiver are the frequency crys- 
tals. Moreover, each scanner has a ceramic filter which permits “ex- 
cellent selectivity.” The parties also stipulated that, after the crys- 
tals are inserted, the scanners can operate to receive radio broad- 
casts. Plaintiff contends that since the scanners, as imported, 
cannot perform the three basic functions of a radio receiver, they do 
not come within the eo nomine meaning of a radio receiver. It can- 
not be denied, however, that once the appropriate crystals are in- 
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serted, the scanners can perform these three basic functions of se- 
lection, amplification, and detection. 

It must be noted at the outset that classification under item 
685.24, TSUS, is not restricted to articles that are finished, and that 
it has been held to encompass articles that are unfinished. See Gen- 
eral Electric Co. v. United States, 2 CIT 84, 90, 525 F. Supp. 1244, 
1248 (1981) (classification of merchandise as unfinished radio receiv- 
ers), aff'd, 69 CCPA 166, 681 F. 2d 785 (1982). To ascertain whether 
an article can be classified as unfinished under Rule 10h), the court 
must determine if the merchandise is “substantially complete.” Au- 
thentic Furniture Products, Inc. v. United States, 68 Cust. Ct. 204, 
211 (1972), aff'd, 61 CCPA 5, C.A.D. 1109, 486 F.2d 1062 (1973); see 
Daisy-Heddon, Div. of Victor Comptometer, Corp. v. United States, 
66 CCPA 97, 600 F.2d 799 (1979). 


In the Authentic Furniture Products case, the question presented 
was whether certain unassembled pieces or parts of wooden bunk 
beds had been properly classified by the Customs Service as parts of 
furniture, under item 727.40, TSUS. Plaintiff contended that the 
imported merchandise was properly classifiable as furniture, under 
item 727.35, TSUS. Since the tariff definition of “furniture” ex- 
pressly included “beds,” plaintiff asserted that, pursuant to Rule 
10(h), the unassembled pieces of wooden bunk beds should have 
been classified as furniture. 

Defendant maintained that the imported merchandise was “nei- 
ther ‘beds’ nor ‘bunk beds’ because [it did] not contain a ‘bedframe 
and a bottom.’ ” The importations lacked “siderails,” and defendant 
stated that “without siderails, the imported pieces cannot even be 
assembled so that they will stand in an upright position.” The court 
held that “since the imported pieces, when assembled, would not 
constitute a substantially complete bunk bed,” they could not be 
classified as “unfinished furniture,” and, therefore, had been prop- 
erly classified as parts of furniture. The Customs Court reviewed 
the relevant judicial authority and concluded: 


That parts of an article are classifiable as the article itself only 
if the article, as imported, is substantially complete, appears to 
be a reasonable application of General Interpretive Rule 10(h). 


68 Cust. Ct. at 215, 343 F. Supp. at 1380. On appeal, the Court of 
Customs and Patent Appeals affirmed. 61 CCPA 5, C.A.D. 1109, 486 
F.2d 1062 (1973). 

In affirming the decision of the Customs Court, the Court of Cus- 
toms and Patent Appeals stated that there was “no error in the low- 
er court’s holding that parts of an article may be classified as the 
unfinished article itself only when the imported pieces constitute a 
substantially complete article * * *.” 61 CCPA at 6, 486 F.2d at 
1063. Hence, it cannot be disputed that the court “approved” of the 
test set forth by the Customs Court in the Authentic Furniture 
Products case. Although the appellate court, in a separate portion of 
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its opinion, rephrased the test to be whether “the absence of a sub- 
stantial or essential part precludes classification as the unfinished 
article itself,” there is no question that the test applied by the Cus- 
toms Court did not include the word “essential.” Indeed, in Daisy- 
Heddon, Div. Victor Comptometer Corp. v. United States, 66 CCPA 
96, 600 F.2d 799 (1979), the Court of Appeals expressly rejected the 
language which referred to absence of an “essential” part. Jd. at 
102, 600 F.2d at 802. 
In the Daisy-Heddon case, the Court of Customs and Patent Ap- 
peals stated: 
the result in Authentic Furniture Products does not merely de- 
pend on the “essential” nature, be it functional or commercial, 
of the omitted [parts]. It is abundantly clear from the opinion of 
the Customs Court, which was approved by this court, that the 
basis of the decision in that case was that “it is the determina- 
tion of this court that the importations do not constitute a sub- 
stantially complete article.” 


66 CCPA at 102, 600 F.2d at 801. 


In addition, the appellate court identified five of the more com- 
mon factors that are relevant in determining whether the imported 
merchandise is substantially complete: 


(1) Comparison of the number of omitted parts with the num- 
ber of included parts; 

(2) comparison of the time and effort required to complete the 
article with the time and effort required to place it in its im- 
ported condition; (3) comparison of the cost of the included 
parts with that of the omitted parts; (4) the significance of the 
omitted parts to the overall functioning of the completed arti- 
cle; and, (5) trade customs, i.e. does the trade recognize the im- 
eoeation as an unfinished article or as merely a part of that 
article. 


Daisy-Heddon, 66 CCPA at 102, 600 F.2d at 803. This list, although 
not intended to be exclusive, offers guidelines that are helpful in 
resolving the classification question which depends upon whether 
the article is substantially complete. Jd. 


An example of the application of the Daisy-Heddon factors may 
be found in the case of Swift Instruments, Inc. v. United States, 4 
CIT 88, 554 F. Supp. 1235 (1982), aff'd, 714 F.2d 161 (Fed. Cir. 1983). 
In the Swift Instruments case, the question presented was whether 
certain microscopes, imported without lenses, were properly classi- 
fied as “unfinished compound optical microscopes,” under items 
708.71-.73, TSUS. Plaintiff asserted that, under the criteria set 
forth in the Daisy-Heddon case, the merchandise was not substan- 
tially complete, and should have been classified as “frames and 
mounting, and parts” of compound optical microscopes, under item 
708.80, TSUS. Defendant contended that, under Rule 10(h), notwith- 
standing that the microscopes lacked optical components, the mer- 
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chandise was, nevertheless, substantially complete and, therefore, 
was properly classified as the unfinished article. The court found 
that the imported merchandise was substantially complete, and 
held that the merchandise was properly classified. In affirming the 
classification, the court noted that the “essential part” rule had 
been expressly rejected in Daisy-Heddon, and stated that “omission 
of lenses essential to the functioning of the completed microscopes 
* * * does not preclude a determination that the imported compo- 
nents were substantially complete.” Jd. at 93, 554 F. Supp. 1239. On 
appeal, the Court of Appeals for Federal Circuit affirmed, without 
opinion. 714 F.2d 161 (Fed. Cir. 1983). 

In this case, after consideration of the Daisy-Heddon factors, the 
Court has concluded that the imported scanners are substantially 
complete radio receivers and, therefore, are properly classifiable as 
unfinished radio receivers. The stipulated facts disclose that the two 
four-crystal scanners have over 135 parts, and the four crystals and 
four batteries total eight additional parts to be added before the 
scanner is fully operational. The 10-crystal scanner has over 175 
parts as imported, and requires 10 crystals to be fully operational. 
It is clear that the number of parts to be added to each scanner is 
small in comparison with the large number of parts already includ- 
ed in the imported merchandise. Clearly, this is an important factor 
that would indicate that the scanners are substantially complete. 

The time and effort necessary to convert or complete the import- 
ed scanning receivers into operational receivers are insignificant 
compared to the time and effort required to place the scanners in 
their condition as imported. Once the scanners are purchased, all 
that the owner need do is to remove the rear compartment of the 
scanner, and insert the crystals and batteries into the appropriate 
positions. Surely, this simple function requires a minimal amount 
of time and effort, and is all that is required to make the imported 
scanner receivers fully operational. 

The evidence also shows that the cost of the omitted parts is 
small in comparison to the cost of the imported article, and sup- 
ports the defendant’s contention that the goods are substantially 
complete. The cost of the omitted parts constitutes 16 percent of the 
cost of model CS9258, 14 percent Model CS6790, and 23 percent of 
model CS6794. Although these percentages are not insignificant, 
they are sufficiently low to support the conclusion that the scan- 
ners, as imported, are substantially complete receivers. 

It is undisputed that the crystals are necessary to the use of the 
scanner as a radio receiver. This, however, does not prevent the 
scanners from being unfinished receivers pursuant to Rule 10(h) 
and the Daisy-Heddon criteria. Plaintiff urges that the crystals, 
which allow the scanners to perform as radio receivers, are the 
“heart” of the radio, and that without them the scanners cannot 
properly be classified as radio receivers. This contention is unper- 
suasive, and is not the heart of the classification question presented. 
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Although the crystals are necessary to permit the scanner to op- 
erate, the crystal is merely one of numerous other components, all 
of which enable the scanners to perform the basic functions of a ra- 
dio receiver. The scanners as imported contain circuits designed to 
select particular frequencies, circuits designed to detect radio infor- 
mation, and a speaker which allows for amplification of the signals 
into perceptible sounds. In addition, as the instruction manuals de- 
scribe, each scanner contains a “Monolithic crystal filter and ce- 
ramic filter for high sensitivity and high selectivity.” Just as the 
crystals may be essential to the scanner, so are the circuits, filters, 
and speaker. 

In determining whether an article is an unfinished article under 
Rule 10(h), the question is whether the article is “substantially com- 
plete,” not whether it lacks an “essential” part. Under Daisy-Hed- 
don, a factor to be considered is “the significance of the omitted 
parts to the overall functioning of the completed article. This, how- 
ever, is merely one of the factors to be considered by the court, and 
does not establish an “essential part” test to determine whether an 
article is “substantially complete.” Any doubt as to the meaning of 
this factor in the totality of the Daisy-Heddon factors is resolved by 
an understanding of the Swift Instruments case. In Swift Instru- 
ments, even though the lenses, which were essential to the function- 
ing of the microscopes, were omitted, this fact did “not preclude a 
determination that the imported components were substantially 
complete.” 4 CIT at 93, 554 F. Supp. at 1239. Consequently, in this 
case, the Court finds that the absence of the crystals does not pre- 
clude the imported scanners from being substantially complete, and 
being classified under item 685.23 or 685.24, TSUS, as unfinished 
radio receivers. 

In view of the application of Rule 10(h), and the relevant case 
law, the Court finds that the merchandise is substantially complete, 
and that the presumption of correctness that attaches to the gov- 
ernment’s classification has not been overcome. Since the Court 
holds that the imported scanners have been properly classified as 
“other solid-state (tubeless) radio receivers,” under items 685.23 or 
685.24 of the tariff schedules, plaintiff's protest is denied, and the 
action is dismissed. Judgment will issue accordingly. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 86-112) 


NATIONAL Corn GROWERS ASSOCIATION ET AL., PLAINTIFF v. JAMES A. BAKER 
III ETc. ET AL., DEFENDANTS 


Court No. 85-08-01151 


MEMORANDUM & ORDER 


[Motion of intervenor-defendant Citicorp International Trading Company, Inc. for 
rehearing denied.] 


(Dated November 3, 1986) 


Williams & Connolly (Aubrey M. Daniel, III, Stephen L. Urbanczyk, Manley W. 
Roberts, Robert W. Hamilton and William R. Murray, Jr.) for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Kenneth N. Wolf) for the defendants. 

Spriggs, Bode & Hollingsworth (William H. Bode, Donald W. Fowler, Joseph A. 
Artabane, Mark J. Reidy, and Bruce J. Berger) for intervenor-defendant RAJ Chemi- 
cals, Inc. 

Wilmer, Cutler & Pickering (A. Douglas Melamed, Robert C. Cassidy, Jr. and 
Deborah M. Levy) for intervenor-defendant Citicorp International Trading Company, 
Inc. 


Aquiino, Judge: Subsequent to entry of final judgment herein, in- 
tervenor-defendant RAJ Chemicals, Inc. (“RAJ”) interposed a Mo- 
tion for Reassignment to Three-Judge Panel and Motion for Rehear- 
ing or to Alter and Amend Judgment. The simultaneous motion(s) 


were addressed to the Chief Judge of the Court pursuant to Rule 
77(dX(2) and (4) and Rule 59.! Intervenor-defendant Citicorp Interna- 
tional Trading Company, Inc. (“Citicorp”) then filed with the under- 
signed a Motion for Rehearing and to Alter, or for Relief From, 
Judgment. That filing was characterized “as a formality, within the 
thirty days specified in Rules 59 and 60, in order to ensure that no 
question can be raised about the timeliness of [Citicorp’s] suggestion 
that it is entitled to the same relief from the earlier Judgment in 
this case as RAJ.” 

The Chief Judge has denied RAJ’s motion(s) in Slip Op. 86-80, 10 
CIT , 643 F.Supp. 626 (1986), which concludes as follows: 


* * * Because reassignment of the case at this juncture would 
likely protract the ultimate disposition of the action, the action 
1 not be reassigned. 

In this case, the parties have raised a number of issues that 
may be subject to appeal * * *. Although the parties may not 
file a notice of appeal while a motion for rehearing is pending, 
there is no reason to believe that any party who feels aggrieved 
will not appeal any adverse judgment * * *. 

The single-judge court has entered a stay of judgment to 
maintain the status quo pending disposition of the motion for 
rehearing and disposition of the appeal. Hence, it is the deter- 
mination of the Court that the interests of justice can best be 
served by having all issues finally resolved on appeal in one fo- 


! Citicorp submitted papers to the Chief Judge in support of RAJ’s position. 
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rum as expeditiously as possible * * *. 10 CIT at ——, 643 
F.Supp. at ——. 


The form order submitted in conjunction with the Citicorp motion 
for rehearing proposes deletion of that part of the court’s judgment 
which orders Citicorp to 


remit to the United States * * * duties equal to the rate provid- 
ed under items 427.88 and 901.50, TSUS on any of its entries of 
fuel ethanol from Brazil at issue in this case which have al- 
ready been liquidated at a different rate of duty. 


Apparently by the time of this decree, Customs had liquidated? all 
four contested Citicorp ethanol entries at the incorrect rate of duty. 
However, in letters dated July 28 and October 22, 1986, defendant’s 
counsel have notified the court of reliquidation of two of those en- 
tries “under authority of 19 U.S.C. § 1501” at the lawful rate. Pre- 
sumably, but for the provision in that section of the Tariff Act that 
such reliquidation be carried out within 90 days of the date of origi- 
nal liquidation, the Service itself would have also imposed the cor- 
rect rate on the other two entries. 

In its motion(s), RAJ argued that section 1501 is the “only excep- 
tion” to the provisions of 19 U.S.C. § 1514(a) “possibly applicable in 
this action”.* Suffice it to state for purposes of Citicorp’s motion 
that the court, in rendering its decision of May 22, 1986, 10 CIT 
——, 636 F.Supp. 921, carefully considered the purview of section 
1514 and concluded that Congress, in enacting that provision to pro- 
tect imports from arbitrary and capricious reliquidation, did not in- 
tend that it insulate ultra vires acts of Customs which directly harm 
third parties from effective judicial review. 

In sum, in view of the foregoing, this court concludes that Cit- 
icorp’s motion for rehearing must be, and it hereby is, denied. 

So ORDERED. 


(Slip Op. 86-113) 


ForMER EMPLOYEES OF BADGER Coat Co., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Court No. 86-07-00934 


Before Tsouca.as, Judge. 


2 See, e.g., Affidavit of Mehli M. Mistri, para. 2, p. 2 (June 5, 1986); letter of Kenneth N. Wolf, Esq. dated June 17, 1986. 
3 Memorandum in Support of Motion of Intervenor-Defendant RAJ Chemicals, Inc. for Reassignment to ThreeJudge 
Panel and Motion for Rehearing or to Alter and Amend Judgment, p. 8. 
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OPINION 


[Defendant’s motion to dismiss for lack of jurisdiction granted.] 
(Decided November 3, 1986) 


Woodrow Barker (on behalf of Former Employees of Badger Coal Co.), pro se. 
Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Platte B. Moring, IID), for the defendant. 


Tsoucaas, Judge: Plaintiffs, Woodrow Barker on behalf of the for- 
mer employees of Badger Coal Co., are proceeding pro se in this ac- 
tion for trade adjustment assistance, against defendant, the United 
States. Plaintiffs sought to commence this action on July 17, 1986 
by sending a letter to the Clerk of the Court seeking judicial review 
of the final determination of the Secretary of Labor in investigation 
TA-W-17,188, which was published on July 16, 1986. 51 Fed. Reg. 
25,761, 25,762 (1986). That letter was deemed a summons and com- 
plaint by the Clerk, who informed Mr. Barker of the necessity of 
submitting a $50 fee upon commencement of an action in this 
Court. USCIT R. 3(b). Plaintiffs have failed to comply with this re- 
quirement. Therefore, defendant has made a motion, pursuant to 
Rule 12(b\(1), to dismiss for lack of jurisdiction. To date, plaintiffs 
have not remitted the fee and have failed in any other way to re- 
spond to defendant’s motion. 


DISCUSSION 


The filing of fees in this Court is governed by 28 U.S.C. § 2633(a) 
(1982) which provides that “[a] filing fee shall be payable to the 
clerk of the Court of International Trade upon the commencement 
of a civil action in such court.” The CIT Rules similarly provide: 
“{wJhen an action is commenced, a $50 filing fee shall be paid to the 
clerk of the court * * *.” USCIT R. 3(b). Further, 28 U.S.C. § 2636(d) 
(Supp. III 1985), which specifically governs the type of action plain- 
tiffs sought to commence, provides that “[an action for trade adjust- 
ment assistance] is barred unless commenced in accordance with 
the rules of the Court of International Trade within sixty days after 
the date of notice of [the Secretary’s] determination.” 

It is clear that defendant’s motion must be granted since plain- 
tiffs’ refusal to comply with the pertinent statutes leaves this Court 
without jurisdiction to entertain its claim. Moreover, plaintiffs have 
demonstrated an unequivocal and inexcusable failure to pursue 
their cause of action. Despite a warning from the Clerk of the Court 
that failure to remit the filing fee might result in dismissal of this 
action and despite three attempts by counsel for defendant to con- 
tact Mr. Barker regarding the fee, he has failed to act. Indeed, he 
has chosen not to respond to this motion. 

Decisions of the Court of Appeals for the Federal Circuit and the 
Court of International Trade make it plain that timely compliance 
with the relevant statutes and rules of court concerning the com- 
mencement of an action is a prerequisite to the proper exercise of 
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jurisdiction. See Georgetown Steel Corp. v. United States, Appeal No. 
85-2805 at 6-7 (Fed. Cir. Sept. 18, 1986); Nature’s Farm Products, 
Inc. v. United States, 10 CIT ——, Slip Op. 86-108 (Oct. 22, 1986); 
NEC Corp. v. United States, 9 CIT 557, 622 F. Supp. 1086 (1985), 
reh’g denied, 10 CIT ——,, 628 F. Supp. 976 (1986); see also Keith v. 
Heckler, 603 F. Supp. 150, 154-57 (E.D. Va. 1985) (where rule of 
court requires advance payment, failure to timely remit filing fee is 
a jurisdictional defect). A fortiori, total failure to comply with these 
requirements will result in dismissal for lack of jurisdiction. The ju- 
risdictional considerations alone, of course, mandate dismissal.! 
Apart from those concerns, however, I am unwilling to frustrate the 
administrative operations of the Court by allowing parties to com- 
ply with rules whenever they choose, or, as in this case, not to com- 
ply at all. 
For the foregoing reasons, plaintiffs’ action is dismissed. 


(Slip Op. 86-114) 


Hyunpal Pire Co., Ltp., Union Steet Mrc. Co., Lrp., Pusan Pire Co., 
Lrp. AND Korea Sree Pires Co. Lrp. pLaintirrs v. U. S. INTERNATIONAL 
TRADE CoMMISSION AND THE UNITED STATES, DEFENDANTS 


Court No. 84-6-00763 


Before DiCar1o, Judge. 
[Plaintiff's motion for preliminary injunction is denied.] 
(Decided November 5, 1986) 


Mudge Rose Guthrie Alexander & Ferdon (N. David Palmeter, Donald B. Cameron, 
Jeffrey S. Neeley and Kevin B. Dwyer) for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, De- 
partment of Justice, Commercial Litigation Branch (Platte B. Moring, IID; Lyn M. 
Schlitt, General Counsel, Michael P. Mabile, Assistant General Counsel, United 
States International Trade Commission (Edwin J. Madaj) for defendant. 

Schagrin Associates (Roger B. Schagrin and Paul W. Jameson) for amicus curiae 
The Committee on Pipe and Tube Imports. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiffs instituted this action pursuant to Sec- 
tion 516A(aX2\(BXi) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1516a(aX2BXi) (Supp. IT 1984), and 28 U.S.C. § 1581(c) (1982), to 
contest the final affirmative injury determination of the United 
States International Trade Commission (Commission) in the an- 
tidumping investigation of Certain Welded Carbon Steel Pipes and 


! USCIT R. 6(b), allowing for discretionary extensions of time to perform required acts, is not available to plaintiffs since 
by its express terms it requires a motion based upon good cause. No such motion has been made in the instant case. In any 
event, given the facts of this case, I need not reach the question as to whether, in light of the 
U.S.C. § 2633(a), the Court, upon motion, may validly exercise its discretion so as to allow late payment of the fee. See Keith 
v. Heckler, 603 F. Supp. at 154-57; Georgetown Steel, Appeal No. 85-2805 t 10 (CIT rules may not alter statutory require- 
ments); but cf. Parissi v. Telechron, Inc., 349 U.S. 46 (1955) (per curiam) (appeal timely where os SUS. § 1917 filing fee in- 
advertently paid four days late); Rodgers v. Bowen, 790 F.2d 1550, 1552 (11th Cir. 1986) (late payment of 28 U.S.C. § 1914 
filing fee not a jurisdictional defect). 
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Tubes From the Republic of Korea and Taiwan, 49 Fed. Reg. 19747 
(May 9, 1984), which resulted in the issuance by the United States 
Department of Commerce, International Trade Administration 
(Commerce) of two antidumping duty orders on categories of prod- 
ucts covered by the Commission’s determination. 

Plaintiffs now move for a preliminary injunction to delay an ad- 
ministrative review of the antidumping duty orders under section 
751 of the Trade Agreements Act of 1979, as amended by the Tariff 
and Trade Act of 1984, 19 U.S.C. § 1675, for the eleven month peri- 
od prior to October 1, 1984. Plaintiffs’ motion is denied. 


I. BAcKGROUND 


Commerce published final antidumping duty orders on two cate- 
gories of pipes and tubes from the Republic of Korea, finding mar- 
gins of 1.47 percent and .90 percent. During the period of the inves- 
tigations, the average margins at which these classes of merchan- 
dise undersold domestic products were 30 percent and 19 percent 
respectively. 

On June 27, 1984 plaintiffs filed an action contesting the Commis- 
sion’s determination that an industry in the United States is mate- 
rially injured by imports of the Korean pipe and tube products. 
Plaintiffs argue that the affirmative injury determination of the 
Commission is unlawful since it failed to take into consideration the 
size of the dumping margins in connection with its causation analy- 
sis under 19 U.S.C. § 1677(7\(B). The case is pending before the 
Court and all issues have been fully briefed. Oral argument was 
held on July 17, 1986. 

In accordance with a voluntary restraint agreement entered into 
by the United States and the government of Korea, the antidump- 
ing duty orders were revoked by Commerce for all pipes and tubes 
exported to the United States on or after October 1, 1984. As a re- 
sult, only pipes and tubes entered between the publication of Octo- 
ber 1983 preliminary dumping determinations and the date of effec- 
tive revocation remain subject to the antidumping duty orders. 

In June 1986, petitioner, The Committee on Pipe and Tubes Im- 
ports, made a request under 19 U.S.C. §1675(a) and 19 CFR. 
§ 353.53a(a(5) that Commerce commence an administrative review 
under section 751. Commerce published notice of its initiation of the 
administrative review and on October 7, 1986 issued questionnaires, 
requesting that plaintiffs submit within 45 days information relat- 
ing to the administrative review. 

Plaintiffs moved for a temporary restraining order and a prelimi- 
nary injunction on October 28, 1986 to delay the administrative re- 
view. The Court denied plaintiffs’ motion for injunctive relief pend- 
ing a hearing on plaintiffs’ motion for a preliminary injunction. The 
hearing was held on November 3, 1986. 

Plaintiffs seek to delay the administrative review under section 
751 pending the resolution of their challenge to the legality of the 
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Commission’s final affirmative injury determination. Plaintiffs say 
they will suffer irreparable harm if required to participate in re- 
views, since they “will have to devote enormous amounts of time, 
resources, and expense to provide the voluminous data required by 
the Commerce Department in accordance with their question- 
naires.” Brief for Plaintiffs at 7. 

The government opposes plaintiffs’ motion for a preliminary in- 
junction contending (1) the Court lacks jurisdiction to grant the re- 
quested relief, (2) that plaintiffs’ motion fails to state a claim for re- 
lief since the statute requires that Commerce commence an admin- 
istrative review when a proper request is made, and (3) even if 
injunctive relief could be granted, plaintiffs have not shown that 
they will be irreparably harmed. 


II. THe PRELIMINARY INJUNCTION 


1. Jurisdiction 


Plaintiffs’ action is brought under 28 U.S.C. § 1581(c). That provi- 
sion grants jurisdiction only over those actions specified in 19 
U.S.C. §1516a. The action brought by plaintiffs, specified in 19 
U.S.C. § 1516a(a)(2)(B\i), calls for a review by the Court, on an ad- 
ministrative record, of a final affirmative determination by the 
Commission under 19 U.S.C. § 1673d(b)(1)(A\(i) that an industry in 
the United States is materially injured by reason of imports of cer- 


tain merchandise. 

Plaintiffs say that their motion for injunctive relief is not a chal- 
lenge to Commerce’s initiation of a section 751 review or any deci- 
sion other than the Commission’s injury determination. Rather 
they seek to delay Commerce’s review pending the Court’s decision 
as to the legality of the Commission’s determination. They contend 
that the Court has inherent power to issue orders enjoining other 
federal agencies in order to preserve the status quo in actions 
brought within its jurisdiction. 

The government asserts that plaintiffs’ motion for injunctive re- 
lief is based on an independent and unrelated claim which is not 
properly before the Court. It says that questions regarding the com- 
mencement of a section 751 review are beyond the scope of the 
pleadings and do not relate to the validity of the Commission’s final 
affirmative injury determination under British Steel Corp. v. Unit- 
ed States, 10 CIT ——, Slip Op. 86-104 (Oct. 17, 1986), appeal dock- 
eted, No. 87-1050 (Fed. Cir. Nov. 3, 1986). 

The government also argues that plaintiffs’ motion must be de- 
nied since section 1516a allows parties to commence an action chal- 
lenging a section 751 proceeding only upon completion of the ad- 
ministrative review. Since the initiation of a section 751 review 
may not be challenged under 28 U.S.C. §1581(c) and 19 U.S.C. 
§ 1516a, the government says that plaintiffs have challenged an in- 
terlocutory order not now subject to judicial review, citing Timken 
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Co. v. United States, No. 82-6—00890 (CIT Oct. 10, 1986) (Commerce 
decision to initiate an antidumping investigation is an interlocutory 
order not currently subject to judicial review). 

The government further contends that Commerce’s congressional 
mandate to conduct administrative reviews precludes plaintiff from 
attempting to impede properly commenced administrative reviews, 
and therefore, plaintiffs motion presents “a claim for which this 
Court cannot grant relief.” Brief for Defendant at 13. 

This is a case in which there has been a full discussion on the 
merits of the motion. Since the Court finds that a denial of the mo- 
tion would be required on the merits, the Court declines to resolve 
with haste the questions raised concerning the scope of its jurisdic- 
tion and equitable powers. See Secretary of the Navy v. Aurech, 418 
U.S. 676, 677-78. In light of the complexity of the jurisdictional is- 
sues and the exigency with which the motion must be resolved, the 
Court turns to the merits of plaintiffs’ motion for a preliminary 
injunction. 


2. Criteria for Granting Injunctive Relief 


The Court finds that plaintiffs do not satisfy the criteria neces- 
sary for the issuance of a preliminary injunction. In order to prevail 
on their motion, plaintiffs must show (1) a threat of immediate and 
irreparable harm; (2) likelihood of success on the merits; (3) that the 
public interest would be better served by issuing rather than by de- 
nying the injunction; and (4) the balance of hardships on the parties 
favors issuing the injunction. See, e.g., Zenith Radio Corp. v. United 
States, 710 F.2d 806, 809 (Fed. Cir. 1983). 

Plaintiffs must make a clear showing that they are entitled to 
this relief. Asher v. Laird, 414 F.2d 360, 362 (D.C. Cir. 1973); Dijub 
Leasing Corp. v. United States, 1 CIT 42, 51, 505 F. Supp. 1113, 1120 
(1980). Plaintiffs have not met their burden of persuasion, or heavy 
burden of producing evidence, sufficient to justify the extraordinary 
remedy of a preliminary injunction. 

The harm suffered by plaintiffs in the absence of an injunction 
must be both immediate and irreparable. Plaintiffs argue that they 
will suffer such harm if required to complete the questionnaires is- 
sued by Commerce pursuant to the requested 751 review. 

Affidavits submitted by plaintiffs indicate that approximately 
1,200 working hours will be spent by Pusan Steel Pipe and 1,120 by 
Korea Steel Pipe in answering the questionnaires. Plaintiffs also as- 
sert that the verification of answers as required by Commerce will 
compound their costs. 

The Court accepts that the time limits imposed by Commerce for 
completing the questionnaires will cause an immediate financial 
burden upon plaintiffs. But Commerce issues questionnaires in ev- 
ery case where a party requests administrative review under sec- 
tion 751. The Court is not persuaded that such costs constitute the 
irreparable harm necessary to warrant injunctive relief. In FTC v. 
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Standard Oil, 449 U.S. 232, 244 (1980), the Supreme Court rejected 
the proposition that mere litigation costs, even if substantial and 
unrecoupable, constituted irreparable injury. See also UST, Inc. v. 
United States, 10 CIT ——, Slip Op. 86-100 (Oct. 10, 1986) (citing 
Renegotiation Board v. Bannercraft Clothing Co. Inc., 415 U.S. 1, 24 
(1973)). 

Plaintiffs attempt to distinguish such cases by arguing that not 
all of the expenses suffered will be incidental to litigation. Accord- 
ing to plaintiffs, their costs in completing the questionnaires consti- 
tute business expenses resulting from the diversion of management 
and sales personnel from their normal income producing activities. 

The parties stipulated at the hearing that time will be diverted 
from business activities in order to satisfy the requirements of the 
questionnaires. But increased business expenses alone also do not 
justify the injunction sought. S.J. Stile Associates Ltd. v. Snyder, 68 
CCPA 27, 30-31, C.A.D. 1261, 646 F.2d 522, 525-26 (1981); American 
Institute for Imported Steel, Inc. v. United States, 8 CIT 314, 318, 
600 F. Supp. 204, 208 (1984). 

In any event, the Court finds that the costs borne by the compa- 
nies in utilizing their own employees is linked directly to the agen- 
cy action in issuing the questionnaires and consequently is a nor- 
mal litigation expense. Under the circumstances of this case, the 
Court is not persuaded that plaintiffs would suffer any irreparable 
injury justifying issuance of a preliminary injunction. 

Plaintiffs say that the strong likelihood that they will prevail in 
the underlying case challenging the Commission’s determination 
offsets any shortcoming in their showing of irreparable injury. 
Since the Court is fully briefed, plaintiffs contend, the Court is well 
aware of the strong likelihood of their success on the merits. 

Plaintiffs’ action challenging the antidumping duty order, howev- 
er, presents complex issues making it difficult to assess plaintiffs’ 
likelihood of success. At this time, the Court believes plaintiffs have 
a moderate likelihood of success on the merits. Even if the case 
were remanded to the Commission with instructions to consider the 
size of the dumping margins in connection with its causation analy- 
sis, it remains a matter of speculation whether the Commission 
would ultimately issue a final negative injury determination. 

Plaintiffs argue that the issuance of a preliminary injunction 
would better serve the public interest by delaying an administrative 
review which may be unnecessary thus conserving limited govern- 
ment resources. They say that delay is particularly appropriate be- 
cause delaying the annual reviews will have no effect on current or 
future entries since the antidumping duty orders have been 
revoked. 

While plaintiffs’ request has a certain appeal, Commerce should 
follow the law. Congress has required that Commerce conduct an 
administrative review of an antidumping duty order upon a timely 
request by an interested party. 19 U.S.C. § 1675(a). This review 
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process was created to expedite the administration of the assess- 
ment phase of antidumping and countervailing duty investigations, 
to provide a greater role for domestic interested parties and to in- 
troduce more procedural safeguards. See S. Rep. No. 249, 96th 
Cong., 1st Sess. 80-81 (1979). The public interest is served when 
agencies act in conformity with a statutory mandate designed to 
achieve goals inuring to the public benefit. 

If discretion exists as to when and in what manner reviews will 
be conducted once initiated, that discretion normally rests in the 
agency. It is not the role of plaintiffs or the courts to second guess 
reasonable agency decisions regarding use of its limited resources. 
See Vermont Yankee Nuclear Power Corp. v. Natural Resources De- 
fense Council, Inc., 435 U.S. 519 (1978). 

Finding that the expense suffered by plaintiffs in completing 
Commerce questionnaires is not irreparable injury and that plain- 
tiffs only have a moderate likelihood of success on the merits, the 
Court has little to weigh on plaintiffs’ side against the public inter- 
est served in not issuing a preliminary injunction. The Court con- 
cludes in balancing the hardships that plaintiffs’ motion for a pre- 
liminary injunction should be denied. 


(Slip Op. 86-115) 
CHEMICAL Propucts CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-11-01541 


Before DiCar1o, Judge. 


Plaintiff challenges the final determination of sales at less than fair value by the 
United States Department of Commerce, International Trade Administration (Com- 
merce) in its investigation of barium chloride from the People’s Republic of China 
(PRC). Plaintiff contends that the constructed foreign market value of barium chlo- 
ride based on costs in Thailand was improperly underestimated since Commerce: (1) 
failed to include the cost of calcium chloride, a factor of production used at one of the 
two barium chloride plants; (2) calculated the value of natural gas used as an energy 
source at one plant based on the cost of coal in Thailand; (3) used data from Brazil 
rather than from Thailand in determining inland freight rates; (4) allocated factors 
of production between barium chloride and hydrogen sulfide gas on a quantity basis 
rather than on a value basis; and (5) employed the minimum eight percent factor in 
calculating profit under 19 U.S.C. § 1677b(e\(1)(b\Xii) (1982 & Supp. II 1984) and 19 
C.F.R. § 353.6(a)(2) (1984). 

Held: Commerce is required under 19 U.S.C. § 1677b(c) (1982) and 19 C.F.R. 
§ 353.8(c) to calculate foreign market value in a surrogate country based on factors of 
production used in a state-controlled economy to produce the merchandise under in- 
vestigation. Commerce may not exclude factors of production from its calculation 
when it finds that such factors are obtained by a plant in the state-controlled econo- 
my at no cost. Commerce must allocate factors of production between products which 
share a production process taking into consideration the value of the respective prod- 
ucts. Commerce’s determination is sustained in all other respects. 


[The action is remanded.] 
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(Decided November 6, 1986) 


Gibson, Dunn & Crutcher (Joseph H. Price and Robert M. Kruger) for plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (A. David Lafer) for 
defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Chemical Products Corporation (CPC), a domestic 
producer of barium chloride, challenges a final determination by 
the United States Department of Commerce, International Trade 
Administration (Commerce) of sales at less than fair value of bari- 
um chloride from the People’s Republic of China (PRC). Barium 
Chloride from the People’s Republic of China (Final), 49 Fed. Reg. 
33916 (1984). The Court holds that Commerce’s valuation of a liquid 
brine solution with a high calcium chloride content, based solely on 
its transportation cost, and Commerce’s allocation of factors of pro- 
duction to hydrogen sulphide gas, are not supported by substantial 
evidence in the record or in accordance with law. 


I. BAckGROUND 


Commerce determined that barium chloride from the PRC is be- 
ing sold in the United States at a less than fair value margin of 14.5 
percent. 49 Fed. Reg. 33916 (1984). Plaintiff seeks review of Com- 
merce’s determination pursuant to section 516A(a)(2)(A) of the Tar- 
iff Act of 1930, as amended, 19 U.S.C. § 1516a(a)(2)(A) (1982 & Supp. 
II 1984). The Court has jurisdiction under 28 U.S.C. § 1581(c) (1982). 

The question presented is whether the following determinations 
by Commerce are supported by substantial evidence and in accord- 
ance with law: 

1) The decision to calculate the value of a liquid brine solution, 
which is used in the production of barium chloride, solely on the ba- 
sis of its transportation cost for the reason that is was obtained free 
of charge in the PRC; 

2) The valuation of the energy input at one barium chloride plant 
based on the price in Thailand of coal rather than the price of natu- 
ral gas, the energy source used by the plant in the PRC; 

3) The valuation of inland river freight charges based on Brazil- 
ian freight rates rather than those prevailing in Thailand; 

4) The allocation of factors of production between barium chlo- 
ride and hydrogen sulfide gas on a quantity basis rather than on 
the value of the respective products; and 

5) The use of the minimum eight percent profit factor in calculat- 
ing foreign market value under 19 U.S.C. § 1677b(e(1)(bXii) and 19 
C.F.R. § 353.6(a)(2). 
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II. Discussion 


1. The Calcium Chloride Input 


The PRC has a state-controlled economy, and Commerce used 
constructed value under 19 U.S.C. § 1677b(c\(2) (1982) to determine 
the foreign market value of barium chloride based on the value of 
factors of production in Thailand. 49 Fed. Reg. at 33917. 19 U.S.C. 
§ 1677b(e1)(A) states in part that “the constructed value of import- 
ed merchandise shall be the sum of * * * the cost of materials * * * 
and of fabrication or other processing of any kind employed in pro- 
ducing such or similar merchandise * * *.” The regulation adopted 
by Commerce to implement the statute states in part: 


the constructed value of such or similar merchandise may be de- 
termined from the costs of specific objective components or fac- 
tors of production incurred in producing the merchandise in 
question, including, but not — to, hours of labor required, 
quantities of raw materials employed, and amounts of energy 
consumed, if such information is o tained from the producer of 
the merchandise in the state-controlled-economy country under 
vee. and verification of such information in the state- 
controlled-economy country, is concluded to the satisfaction of 
the Secretary. Such components or factors shall be valued and 
such values verified in a non-state-controlled-economy country 
determined to be reasonably comparable in economic develop- 
ment to the state-controlled-economy country under 


investigation. 


19 C.F.R. § 353.8(c) (1984) (emphasis added). 


Calcium chloride is a factor of production used in producing bari- 
um chloride at one of the plants investigated by Commerce. R. Doc. 
88, at 3. The plant’s source of calcium chloride is salt brine liquid 
which it receives from three salt factories at no charge. R. Doc. 116, 
at 5. In its preliminary determination, Commerce calculated the 
value of the calcium chloride input at 450 baht per metric ton, 
based on the average price of a calcium chloride solution in Thai- 
land. 49 Fed. Reg. 13728 (1984). 

In its final determination, Commerce determined that construct- 
ed foreign value should not include an amount representing the 
value of calcium chloride, based on the circumstance that the 
plant’s source of calcium chloride is brine which it receives free of 
charge. Commerce stated: 


We have valued this factor by determining the weighted-aver- 
age distance between the Zhangjiaba plant and its brine 
sources and then determining freight costs in Thailand for 
transporting brine such a distance. 


49 Fed. Reg. at 33919. 


Plaintiff argues that Commerce violated the statute and regula- 
tion requiring that factors of production be calculated based on 
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their value in a surrogate country. Plaintiff says that by consider- 
ing circumstances prevailing in the state-controlled economy, i.e. 
the fact that PRC brine is supplied “free of charge”, Commerce un- 
lawfully accepted the PRC value or cost of calcium chloride rather 
than that of the surrogate in determining the value to attribute to 
that factor of production. 

In determining that the PRC is a state-controlled economy for the 
purpose of this investigation, Commerce considered that the setting 
of prices and the establishment of output quotas reveal state inter- 
vention in the economy of the PRC. 49 Fed Reg. at 33917; see Chlo- 
ropicrin from the People’s Republic of China, 49 Fed. Reg. 5982, 
5983 (1984). Under such circumstances 19 U.S.C. § 1677b(c\e) and 
19 C.F.R. § 353.8 preclude Commerce from determining in the home 
market economy the costs and expenses incurred by the PRC bari- 
um chloride industry. See ICC Industries, Inc. v. United States, 10 
CIT ——, 632 F. Supp. 36, 39 (1986). 

Commerce’s failure to calculate the value of calcium chloride 
based on its value in Thailand does not comport with the construct- 
ed value provisions of the statute or the regulation, neither of 
which allows Commerce to avoid calculating the value of a factor of 
production in a surrogate country based on circumstances peculiar 
to the state-controlled economy. Deviation from the statutory and 
regulatory framework when a factor of production is deemed to be 
available free of charge in the state-controlled economy im- 
permissably invites the dangers that the state-controlled economy 
provisions were designed to avoid. See Carbon Steel Wire Rod From 
Poland: Final Determination of Sales at Less Than Fair Value, 49 
Fed. Reg. 29434 (use of state-controlled-economy prices to determine 
foreign market value improper under the statute as a result of state 
interference in the marketplace). 

Defendant’s argument that calcium chloride is not identical to 
salt brine liquid with a high calcium chloride content does not justi- 
fy Commerce’s failure to calculate the Thai value of a raw material 
input used by a PRC plant in the manufacture of barium chloride. 
Nor is Commerce’s failure to determine the Thai value of the input 
justified by its characterization of brine liquid solution as a “waste 
product”. This Court recently upheld Commerce’s finding that hy- 
drogen sulfide gas is not a waste product since it can be, and is, 
used in certain plants as a raw material input in the production of 
sulfur and sodium thiosulfate. Chemical Products Corp. v. United 
States, 10 CIT ——, Slip Op. 86-97, at 19 (1986). It follows that the 
brine liquid solution, which is beneficially applied in the production 
of barium chloride, is likewise not a waste product, and must be val- 
ued as an input not only on the basis of its transportation cost. 

Defendant also argues that the allocation ‘of a zero value to the 
brine liquid was correct since “it would be just as valueless in any 
country (be it a non-state-controlled economy country or a state-con- 
trolled economy country), since any salt producer would be more 
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than willing to give it away rather than incur expenses in disposing 
of the waste.” Brief for defendant at 7. This argument suggests that 
the value of brine liquid with a high calcium chloride content would 
be zero if Commerce had ascertained its value in Thailand. The 
Court cannot accept this conclusion, however, since the record con- 
tains no evidence that salt brine containing calcium chloride is a 
commodity having a zero value in Thailand. See Transcript of Oral 
Argument at 32. The Court holds that Commerce’s valuation of cal- 
cium chloride based solely upon its transportation cost valued in 
Thailand is not supported by substantial evidence or in accordance 
with law. 


2. The Energy Input 


One of the two barium chloride plants in the PRC investigated by 
Commerce uses coal as an energy source, while the other uses natu- 
ral gas. Commerce valued the energy component of both plants 
based on the value of coal in Thailand. The final determination 
states: 


Natural gas in Thailand is in short supply and is therefore 
sold to only two end users by the Petroleum Authority of Thai- 
land. As a practical matter, natural gas is not available to in- 
dustrial users in Thailand. We have therefore valued the PRC 
factor for natural gas by valuing in Thailand an amount of coal 
with the same calorific value (kilocalories) as the PRC factor for 
natural gas. 


49 Fed. Reg. at 33918. 

Plaintiff says that Commerce violated its regulation by not using 
the price for Thai natural gas since 19 C.F.R. § 353.8(c) requires 
that constructed value be computed “from the costs of specific objec- 
tive components or factors of production incurred in producing the 
merchandise in question” valued and verified in the surrogate coun- 
try. According to plaintiff: 


[W]Jhere, as in this case, a specific price is available in the sur- 
rogate country for the actual factor or input used in the non- 
market-economy country, i.e., natural gas, Commerce may not, 
consistent with its own regulations, disregard that price. 


Brief for plaintiff at 14. 


The record shows that natural gas prices and supplies are con- 
trolled by the government in Thailand. R. Doc. 35. The record also 
shows that natural gas in Thailand is not freely available but is sold 
only to two commercial users. The United States Embassy in Bang- 
kok reported that: 


The Petroleum Authority of Thailand currently sells natural 
gas to two end-users (the Electricity Generating Authority of 
Thailand and Siam Cement) at dols 4.10 per million BTU. As a 
practical matter, however, because of shortfalls in production of 
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natural gas from Thailand’s off-shore drilling reserves, eaniee 
of natural gas are not available to industrial users * 


R. Doc. 44. Since natural gas is, with few exceptions, not available 
to industrial users in Thailand, it was not unreasonable for Com- 
merce to seek an alternative to Thai natural gas prices as a means 
of valuing the energy factor of production of the plant in the PRC 
using natural gas as its energy source. 

Commerce has broad discretion in administering the antidumping 
law. Smith-Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. 
Cir. 1983). The Court must also accord great deference to Com- 
merce’s interpretation of its own regulations. See American Lamb 
Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986); Chemical Prod- 
ucts Corp. v. United States, 10 CIT ——, Slip Op. 86-97, at 4 (1986). 
Commerce was required by its regulation to ascertain and value in 
a surrogate country the “amounts of energy consumed” in the pro- 
duction of barium chloride in the PRC. 19 C.F.R. § 353.8(c) (1984). 
Under the circumstances of this case, the Court holds that Com- 
merce’s determination of the value of the energy consumed by the 
plant in the PRC using natural gas, based on the price in Thailand 
of an amount of coal with the same calorific value, is supported by 
substantial evidence and in accordance with law. 


3. Inland Freight Charges 


In constructing the foreign market value of barium chloride from 
the PRC, one of the factors Commerce was required to value was 
the cost incurred for inland freight transportation. The total inland 
distance in the PRC for which Commerce needed to value freight 
costs was 3,235 kilometers. The longest river freight haul in Thai- 
land, however, is 130 kilometers. The Commerce case analyst 
stated: 


Since the per kilometer charge decreases as the distance in- 
creases, it would not be realistic to calculate a charge for the 
3,235 kilometer journey in the PRC based on a 130 kilometer 
journey in Thailand. We therefore sought information concern- 
ing freight charges on other major river systems in non-state- 
controlled economy countries. 


R. Doc. 133. Commerce consequently used Brazilian rates to value 
the charge for inland freight transportation based on prevailing 
rates for large shipments of chemicals on the Amazon River. 
Plaintiff says that 19 C.F.R. § 353.8(c) contemplates the use by 
Commerce of a single surrogate country in which factors of produc- 
tion and all other costs must be valued. It points out that in re- 
sponse to its argument that the cost of a hydrochloric acid input be 
valued based on the price prevailing in India, Commerce stated: 
We also find it administratively infeasible to move back and 


forth around the world valuing factors of production. We have 
determined, pursuant to section 353.8(c) of the regulations, that 
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Thailand and the PRC are at comparable stages of economic de- 
velopment. We therefore have valued all of the factors of pro- 
duction in Thailand without reference to relative values in oth- 
er countries such as India. 


49 Fed. Reg. at 33919. 


The Court finds that Commerce’s response to plaintiff's comment 
does not constitute an interpretation of section 353.8(c) by that 
agency requiring that all factors of production as well as all other 
related charges be valued based on data from a single surrogate 
country. Nor does plaintiff argue that such a policy would be desira- 
ble where a comparison of specific factors would lead to a skewed or 
absurd result. Rather plaintiff contends that Commerce was 
required by the regulation to attempt to use Thai rates, suitably ad- 
justed, if necessary, recognizing that those rates are for a short dis- 
tance. See Transcript of Oral Argument at 8-10. 

The regulation is silent concerning whether Commerce may use 
data from a country other than its designated surrogate when Com- 
merce finds that a comparison of one element of foreign market 
value in the surrogate would yield an unrealistic result. But since 
the Court must give “tremendous deference” to the agency adminis- 
tering the antidumping law, Smith-Corona Group v. United States, 
supra, at 1582, the Court cannot conclude that Commerce’s use of 
Brazilian freight rates is violative of the statute or based on an im- 
permissible interpretation of its regulation. 

Since Commerce’s explanation of why Brazilian and not Thai 
freight rates were used is reasonable and supported by evidence in 
the record, the Court holds that Commerce’s determination is sup- 
ported by substantial evidence and in accordance with law. 


4. Allocation of Factors of Production 


Commerce determined that the barium chloride production proc- 
ess yields an amount of hydrogen sulfide gas (HSG). Commerce 
therefore allocated a portion of the factors of production to HSG, 
which lowered the foreign market value that would have resulted if 
all factors of production had been allocated to barium chloride. 
Commerce based its allocation on the quantity of each chemical 
yielded by the production process without regard to the respective 
values of the products. 

Commerce’s determination that HSG has value is supported by 
substantial evidence since the record shows that it is used to 
produce sodium hydrosulfide. R. Doc. 31. The Court recently held, 
however, that Commerce may not allocate factors of production be- 
tween two products on a quantity basis if the products have signifi- 
cantly different values. Chemical Products Corp. v. United States, 10 
CIT ——, Slip Op. 86-97, at 18-21 (1986). Commerce must, there- 
fore, find a reasonable means of determining the market value of 
HSG or the value of HSG to the producing plant so that the record 
shows the respective values of barium chloride and HSG. If the val- 
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ues are not equal, Commerce must adjust its allocation of factors of 
production to reflect the difference in the value of the products. 


5. Profitability 

Commerce is required to include in its calculation of constructed 
foreign market value an amount for profit not less than eight per- 
cent of the sum of general expenses and cost under 19 U.S.C. 
§ 1677b(eX1\(B) (1982 & Supp. II 1984) and 19 C.F.R. § 353.6(a) 
(1984). To determine an appropriate profitability figure to include 
in its calculations, Commerce surveyed four Thai companies which 
showed average profits during 1983 of 7.85%. Commerce therefore 
used the minimum eight percent profit figure. The profitability 
figures used in Commerce’s survey were the same as those used by 
Commerce to determine profitability in an investigation of the 
PRC’s barium carbonate industry. The Court upheld Commerce’s 
use of those figures in Chemical Products Corp. v. United States, 10 
CIT ——, Slip Op. 86-97 (1986). For the reasons set forth in that 
opinion, the Court holds that Commerce’s use of the minimum eight 
percent profit factor in this case is supported by substantial evi- 
dence and in accordance with law. 


III. Conciusion 


The action is remanded for Commerce to redetermine the value of 
the calcium chloride factor of production and to make any neces- 
sary adjustments to the allocation of factors of production between 
barium chloride and HSG in accordance with this opinion. Com- 
merce shall file with the Court within 45 days a supplemental 
record explaining its redetermination. Plaintiff shall file any com- 
ments on the results of the remand within 15 days after the filing of 
Commerce’s redetermination, and defendant shall respond within 
10 days after the filing of plaintiff's comments. 

So ORDERED. 


(Slip Op. 86-116) 


McKeEcunigz Broruers (N.Z.) Ltp., PLAINTIFF v. DEPARTMENT OF COMMERCE, 
DEFENDANT, AND CERRO METAL PRODUCTS, INTERVENOR-DEFENDANT 


Court No. 85-12-01859 
MEMORANDUM AND ORDER 


[Plaintiff's motion to compel discovery denied.] 
(Dated November 7, 1986) 


Bronz & Farrell (Edward J. Farrell) for the plaintiff. 


Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (J. Kevin Hor- 





U.S. COURT OF INTERNATIONAL TRADE 49 


gan) for the defendant; M. Linda Concannon, Attorney-Advisor, Office of the Deputy 
Chief Counsel for Import Administration, U.S. Department of Commerce, of counsel. 

Collier, Shannon, Rill & Scott (David A. Hartquist and Jeffrey S. Beckington) for 
the intervenor-defendant. 


Aquiino, Judge: In this action seeking judicial review of a final 
affirmative determination by the International Trade Administra- 
tion, U.S. Department of Commerce of sales of low-fuming brazing 
copper rod and wire from New Zealand at less than fair value, the 
plaintiff has served defendant’s counsel with interrogatories and re- 
quests for production of documents and for admissions. 

The defendant objected to the requests on the ground that review 
of this action is “confined to * * * the record made by the adminis- 
tering authority and filed with the Court”, citing 19 U.S.C. 
§ 1516a(b) and 28 U.S.C. § 2640(b) for support. The plaintiff has now 
moved for an order compelling the discovery pursuant to CIT Rule 
37(a). 

The referenced statutes do indeed indicate that review of an ac- 
tion such as this is based on the administrative record, which is de- 
fined generally as 


(i) a copy of all information presented to or obtained by the 
Secretary, the administering authority, or the Commission dur- 
ing the course of the administrative proceeding, including all 
governmental memoranda pertaining to the case and the 
record of ex —_ meetings required to be kept by section 
1677f(aX3) of this title; and 


(ii) a copy of the determination, all transcripts or records of 
conferences or hearings, and all notices published in the Feder- 
al Register. 19 U.S.C. § 1516a(b(2)(A) 


The defendant filed its record with the Clerk of the Court in 
March 1986. There is no indication that the plaintiff has sought to 
review the record since that time. In fact, the motion to compel 
makes no showing that that record is incomplete or inadequate in 
any way. Rather, plaintiff's position is stated as follows: 


* * * While we do not contest that the court’s review here is 
limited to a review on the record it seems inconceivable that 
plaintiff [sic] would be denied the right to inquire into the com- 
ilation and use of that record in the decision making process. 
ndeed, how else is plaintiff able to generate admissable evi- 
dence for the court to weigh in it [sic] decision of whether the 
administrative findings are “unsupported by substantial evi- 
dence, or otherwise not in accordance with law”. 

This rhetoric assumes that matter which generally is discoverable 
pursuant to the CIT Rules of procedure and admissable under the 
Federal Rules of Evidence has a place in an action such as this. 
However, only in “exceptional” or “rare” circumstances is such evi- 
dence permitted. Cf. Beker Industries Corp. v. United States, 7 CIT 


1 Motion to Compel Defendant to Respond to Interrogations and Requests for Admissions and the Production of Docu- 
ments, p. 2. 
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361 (1984); National Corn Growers Association v. Baker, 10 CIT 
——, 636 F.Supp. 921, 929-30 (1986). See generally Citizens to Pre- 
serve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971). 

No such circumstance is shown by the plaintiff here, and its mo- 
tion to compel discovery must therefore be denied. 

So ORDERED. 


(Slip Op. 86-117) 
Star Sates & DistripuTInG CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-5-00728 


Before DiCar1o, Judge 


[Defendant’s motion for summary judgment is granted; plaintiff's cross-motion for 
summary judgment is denied; the action is dismissed.] 


(Decided November 7, 1986) 


Casner, Edwards & Roseman (Walter H. Mayo IID) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice (Shei- 
la N. Ziff) for defendant. 


DiCarlo, Judge: Plaintiff, an importer of metal fasteners from Ja- 


pan, brings this action under 28 U.S.C. § 1581(a) challenging the 
United States Customs Service (Customs) denial fo two protests as 
untimely. Defendant moves for summary judgment and plaintiff op- 
poses, alleging the existence of a genuine issue of material fact as to 
the posting of the notices of liquidation by Customs. Plaintiff 
amends its complaint to assert jurisdiction under 28 U.S.C. 
§§ 1581(i) and 1585 and cross-moves for summary judgment; defen- 
dant opposes on the ground that the Court lacks jurisdiction. The 
Court grants defendant’s motion for summary judgment and denies 
plaintiffs cross motion, dismissing the action for lack of 
jurisdiction. 


BACKGROUND 


In June 1979, the Treasury Department published in the Federal 
Register a final countervailing duty (CVD) determination and order 
covering certain industrial fasteners from Japan. T.D. 79-158 
(1979). The “Action” heading for this CVD order reads “Final Coun- 
tervailing Duty Order and Suspension of Liquidation.” The phrase 
“and Suspension of Liquidation” was improperly included and was 
deleted later that month. 

From June 1979 through June 1981, plaintiff entered 46 ship- 
ments of fasteners covered by T.D. 79-158. These 46 entries were 
liquidated from July 1979 through August 1981 at the rate of 4% 
ad valorem as set by the CVD order. 
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Prior to the liquidation of some of these entries, the administra- 
tion of the CVD program was transferred to the Department of 
Commerce (Commerce) by Executive Order No. 12188 effective Jan- 
uary 2, 1980. In May 1980, Commerce published a notice of its in- 
tention to review, on an annual basis, all CVD orders then in exist- 
ence. This notice did not include entries of Japanese fasteners cov- 
ered by T.D. 79-158 on the list of existing orders to be reviewed. 
Customs thus continued liquidating entries of Japanese fasteners at 
the duty rate set forth in that CVD order. 

In November 1980, pursuant to instructions from Commerce, Cus- 
toms advised its field personnel by telex that liquidations of entries 
subject to T.D. 79-158 were to be suspended immediately. Despite 
this telex ordering suspension, liquidations of plaintiff's entries con- 
tinued until the last liquidation in August 1981. 

Customs received a protest from plaintiff on April 19, 1982, con- 
testing liquidation of the first 14 entries of Japanese fasteners im- 
ported by plaintiff. The protest was denied as untimely on Novem- 
ber 15, 1982. Customs received a second protest on April 20, 1982, 
contesting liquidation of the remaining 32 entries of fasteners im- 
ported by plaintiff. On November 16, 1982, this protest also was de- 
nied as untimely filed. 

In May 1983, plaintiff commenced this action pursuant to 28 
U.S.C. § 1581(a) challenging the denial of these two protests filed in 
connection with its 46 entries. The Court allowed plaintiff to amend 


its complaint to assert jurisdiction under 28 U.S.C. §§ 1581(i) and 
1585 in March 1986. 


DISCUSSION 
§ 1581(a) 


Plaintiff asserts that this Court has jurisdiction over a challenge 
to Customs denial of its protests pursuant to 28 U.S.C. § 1581(a). 
The Court finds, however, that more than 90 days had elapsed be- 
tween the liquidation contested by plaintiff, the last of which took 
place on August 28, 1981, and the filing of plaintiff's protests on 
April 19 and 20, 1982. Where a protest is filed more than 90 days 
after notice of liquidation, the Court does not have jurisdiction over 
an action contesting the denial of such protest. 19 U.S.C. § 1514(c(2) 
(1982); see Computime, Inc. v. United States, 8 CIT 259, 261, 601 F. 
Supp. 1029, 1030 (1984), aff'd, 772 F.2d 874 (Fed. Cir. 1985); Wally 
Packaging, Inc. v. United States, 7 CIT 19, 22, 578 F. Supp. 1408, 
1411-12 (1984). 

Plaintiff contends that a trial is necessary to resolve the question 
of whether notices of liquidation regarding the 46 entries were actu- 
ally posted by Customs pursuant to 19 C.F.R. § 159.9(b). Plaintiff as- 
serts that defendant is not entitled to summary judgment on the 
question of jurisdiction under section 1581(a) since defendant has 
failed to present any evidence based on personal knowledge that the 
notices of liquidation were posted. 
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Defendant is not required to produce evidence based on personal 
knowledge that liquidation notices were posted in order to avoid a 
trial on such issue. It is accepted that government officials are enti- 
tled to the benefit of a presumption that their duties are performed 
in the manner required by law. See, eg., United States v. Getz 
Brothers & Co., 55 CCPA 90, C.A.D. 938 (1968); Olavarria & Co. v. 
United States, 47 CCPA 65, C.A.D. 729 (1960). Defendant has bol- 
stered this presumption through the testimony of a Customs official 
responsible for the posting of notices of liquidation during the time 
the plaintiffs 46 entries were being liquidated. This official testified 
to a procedure followed consistent with the requirements of 19 
C.F.R. § 159.9(b). These requirements were approved in Frederick 
Wholesale Corp. v. United States, 754 F.2d 349 (Fed. Cir. 1985). 

In the absence of an affidavit or other evidence from plaintiff, the 
presumption that notice was posted is sufficient to negate the exist- 
ence of a genuine issue of material fact. When a party moving for 
summary judgment has met its burden of demonstrating that no 
genuine issue of material fact remains, the opposing party “must do 
more than simply show that there is some metaphysical doubt as to 
the material facts.” Matsushita Electric Industrial Co. v. Zenith Ra- 
dio Corp., 106 S. Ct. 1348, 1356 (1986). Since the protests were not 
timely filed, the Court does not have jurisdiction over this action 
under 28 U.S.C. § 1581(a). 


§§ 1581) and 1585 


Plaintiff contends that Customs improperly liquidated the 46 en- 
tries contrary to its own policy and instructions and thus jurisdic- 
tion exists pursuant to 28 U.S.C. § 1581(i4) which provides: 


In addition to the jurisdiction conferred upon the Court of In- 
ternational Trade by subsections (a)-(h) of this section and sub- 
ject to the exception set forth in subsection (j) of this section, 
the Court of International Trade shall have exclusive jurisdic- 
tion of any action commenced against the United States, its 
agencies, or its officers, that arises out of any law of the United 
States providing for 
* OK ok * * * 

(4) administration and enforcement with respect to the mat- 
ters referred to in paragraphs (1)-(3) of this subsection and sub- 
sections (a)-(h) of this section. 


Plaintiff asserts in its complaint that “it was the practice of the 
Customs Service in Boston and elsewhere either not to liquidate en- 
tries subject to countervailing duties until the level of counter- 
vailing duties had been finally established or to reopen such entries, 
set the final level of duties and reliquidate the entries.” Even if 
true, this argument is not available to plaintiff upon the facts as 
presented by the parties. The parties agree and the Court finds that 
T.D. 79-158 was a final CVD determination and order. The level of 
duties assessed upon certain entries governed by that order was fi- 
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nally established to be the 4% ad valorem assessed all 46 of plain- 
tiff’s entries liquidated by Customs. 

Plaintiff argues, however, that Customs did not properly suspend 
liquidation of certain of its entries pending a review of the CVD or- 
der by Commerce after Commerce took over administration of the 
CVD program. Plaintiff contends that Customs “illegally” ignored 
internal instructions issued in November 1980 to suspend liquida- 
tion of entries of Japanese fasteners covered by the CVD order. 

Section 1581(i) is the residual jurisdiction of the Court and may 
be invoked when other available avenues of jurisdiction are mani- 
festly inadequate or it is necessary to avoid extraordinary and un- 
justified delays caused by the exhaustion of administrative reme- 
dies. See Detroit Zoological Society v. United States, 10 CIT ——, 630 
F. Supp. 1350, 1353 & n.6 (1986) (and cases cited therein). In United 
States v. Uniroyal, Inc., 69 CCPA 179, 687 F.2d 467, (1982), the court 
held that section 1581(i) jurisdiction did not exist because plaintiff's 
proper avenue of redress was under 28 U.S.C. § 1581(a). 

Plaintiff argues that its case is not one which can still be brought 
under section 1581(a) should the Court rule in favor of defendant on 
that jurisdictional claim. With such avenue no longer available for 
jurisdiction, plaintiff asserts, the Court should find residual jurisdic- 
tion for its action under section 1581(i). 

In making a determination of whether a particular remedy is 
manifestly inadequate, however, the Court must consider whether if 
properly utilized at the time such remedy or procedure adequately 
would serve a remedial function. That plaintiff failed to utilize the 
adequate and effective procedure originally available to it under 
section 1581(a) does not render such remedial procedure manifestly 
inadequate. Also, where a traditional means of review exists under 
section 1581(a) a party may not circumvent the relevant prerequi- 
sites to such review (including time limitations) by invoking section 
1581(i) jurisdiction. See American Air Parcel Forwarding Co. v. 
United States, 5 CIT 8, 10, 557 F. Supp. 605, 607, aff'd, 718 F. 2d 
1546 (Fed. Cir. 1983). 

Finally, 28 U.S.C. § 1585 does not grant the Court jurisdiction 
since it relates only to the powers of the Court to render an effec- 
tive judgment once jurisdiction is established. See, e.g., Manufacture 
De Machines Du Haut-Rhin v. von Raab, 6 CIT 60, 66, 569 F. Supp. 
877, 883 (1983), appeal dismissed, No. 83-1341 (1984). Section 1585 
cannot be used by plaintiff to create jurisdiction for the Court based 
on the Court’s equity powers. 

While many cases such as the present one present facts which in- 
voke the sympathy of the Court, judicial review often is limited by 
statutory restraints imposed by Congress. In the present situation, 
the Court must dismiss any action by plaintiff premised upon sec- 
tions 1581(i) or 1585 for lack of jurisdiction. 
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